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“When a friend told me LEXIS® MVP offered unlimited online access to 
my state law for*95° a month, I said, ‘Show me.” 


Unlimited use of Florida state 
law on LEXIS for $95 per month. 


I was paying hundreds of dollars a month 
just to keep my reference materials up to 
date. Like so many small practices, case 
reporters were nickel and diming me 
to death. Then a friend and former 
partner in another state told 
me about LEXIS MVP from 
The Michie Company. 
He said I could get unlimited 
online access to state law on 
the LEXIS service for $95 
a month or to any of a 
dozen or so specialty law 
libraries for a similar low 
monthly fee. 


... recently, it’s helped me settle a couple of 
cases out of court where I was up against 
much larger firms. My research was every 
bit as solid as theirs! 


LEXIS MVP is probably the single 
7 most powerful tool I have in my practice. I 
specialize in torts and criminal law, and it 
lets me zero in on just those cases 
and laws that relate directly to 
my practice — without ever 
leaving my desk. The law has 
become so complex, so vast 
in recent years, this is only 
way I think smaller firms 
and solo practitioners can 
hope to keep up. The 
way I see it, I owe it to 
my friend to pass his 
very good advice along 
to others. 


Up until then, my 
feelings about online 
research services had 
been mixed. I knew you 
couldn’t beat them for < 
fast access to the most %& 
up-to-date information, but 
I always heard this meter 
ticking away somewhere 
in the background. So I looked 
into it, and that just reinforced what 
my friend had said. Unlimited 
searching, downloading and online 
printing; no connection fee; no 
penalty if I canceled. Naturally, 
I decided to try it. Once I signed 


Hector Leal has practiced law for 
18 years and is a recent subscriber 
to LEXIS® MVP services. 


A member service of 


1-800-356-6548 


THE 
up, they had me online very quickly. MICHI co tll 
I’d never experienced service like 


iM that before. Best of all, there was no 
“learning curve.” I started using it 
immediately for a very complex 
case I was already working on. Just 


LEXIS, NEXIS, and the WORLD IN YOUR HAND logo 
are registered trademarks of Mead Data Central, a division of The 
Mead Corporation. ©1994, Mead Data Central. All rights reserved. 
* Includes applicable subscription fee. State and local taxes 
not included. Hector Leal is a partner in the law firm 
Leal & Bratt, Redmond, WA. 
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i Reasonable Fees, Non-Percentage Based 


National 
Forensic 
Center 


LA Results Guaranteed, or No Charge 

L4 Court Authorized Search, Recommended 

LA Professional Reports, with certifiea documentation 
lA Fully Insured, for your protection 

lA No-Obligation Fee Quotation 


We prove heirship and locate Beneficiaries, Legatees, 
Property Owners, Stockholders and Estranged Family 
Members. Make one call to the company that finds them 
all... ABETTER WAY. 


1-800-ONE-CALL (:«::) 


(663-2255) 
FAX 1-800-663-3299 
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LETTERS 


Client Pro Bono 

In the November 1994 issue of The 
Florida Bar Journal, the Executive 
Directions column written by John F. 
Harkness, Jr., the executive director 
of The Florida Bar and the publisher 
of The Florida Bar Journal, was enti- 
tled “Pro Bono Reports Show Lawyers 
Care.” The column set forth some of the 
data the Bar received after it promul- 
gated its new mandatory reporting 
rule, requiring lawyers licensed in Flor- 
ida to report whether they met the 
Bar’s goal for pro bono service to the 
poor, and by what means. 

The thesis of the column was that 
Florida lawyers provide millions of dol- 
lars’ worth of legal services to the poor. 
In the middle of the column, the follow- 
ing sentence appeared: “Add to that the 
$11.3 million for legal aid garnered 
through the Bar Foundation’s interest 
on lawyers’ trust accounts program, 
and it becomes clear Florida lawyers 
are doing their part to meet the legal 
needs of the poor.” 


The implication is that lawyers 
should take credit for the legal services 
provided by funds collected through 
the IOTA program. However, it is not 
lawyers who provided these funds. It 
is those clients who found that they 
needed to place funds into the trust 
accounts of their attorneys. The inter- 
est earned by the property of those 
clients—apparently well over $11 mil- 
lion in interest—was taken by the 
Florida Bar Foundation which used it 
for, among other things, providing le- 
gal services to other persons. 


WILL MurPHY 

Miami 
Useful Articles 

Never does it fail that upon receipt of 
the Bar Journal I should find an article 
directly on point to a case I am cur- 
rently engaged. For a solo practitioner, 
your publication evens the odds. 


PETER J. CORRENTI 
Altamonte Springs 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admission 
to the Bar, which the lawyer is sworn 
on admission to obey and for the willful 
violation to which disbarment may be 
had. 


“| do solemnly swear: 


“| will support the Constitution of the 
United States and the Constitution of 
the State of Florida; 


“| will maintain the respect due to 
courts of justice and judicial officers; 


“| will not counsel or maintain any 
suit or proceedings which shall appear 
to me to be unjust, nor any defense 
except such as | believe to be honestly 
debatable under the law of the land; 


Oatu oF ApMISSION TO THE FLorRIDA BaR 


“| will employ for the purpose of 
maintaining the causes confided to me 
such means only as are consistent with 
truth and honor, and will never seek to 
mislead the judge or jury by any artifice 
or false statement of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“| will abstain from all offensive per- 
sonality and advance no fact prejudicial 
to the honor or reputation of a party or 
witness, unless required by the justice 
of the cause with which | am charged; 


“| will never reject, from any con- 
sideration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or mal- 
ice. So help me God.” 
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Don’t make your client wait! 


We'll provide the JUMP you need! 
With EMPIRE there is no wait. 


Fast, reliable service 
is our routine. 


-800-432-3028 
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Who Filched Our Good Name? 


He who steals my purse steals trash... 

but he that filches from me my good 

name, robs me of that which not enriches 
him, and makes me poor indeed. 

Othello 

Act IIT, Scene 3 


o wants to steal the good 
name of the legal profession? 
The more important ques- 


tion, perhaps, is why? 

While much is said about the image 
of the legal profession, it is surprising 
how little reliable information there is 
on this subject. Everybody, of course, 
has an opinion, but there is not much 
factual information. No industry or ma- 
jor corporation would undertake a pub- 
lic relations campaign on such thin in- 
formation. No powerful institution such 
as the legal profession should do so. 

Lawyers and the courts have the re- 
sponsibility to account to the public for 
our work. Our legal system is the brick 
out of which our society is built. The 
constitutions of our country and state 


by William F. Blews 


would be irrelevant aspirations without 
the strength and integrity of our legal 
system. If our legal system is built from 
bricks of rights, lawyers are the mor- 
tar that holds it together in an orderly 
fashion. 


One of the few reliable sources of 
information on the attitudes of the pub- 
lic toward lawyers and the legal system 
is a nationwide survey performed un- 
der the sponsorship of the ABA by Hart 
Research Associates and published in 
1993. Although it was a national sur- 
vey, I suspect the findings are consis- 
tent with the attitudes in our state. The 
favorable and unfavorable attitudes of 
adults surveyed toward nine profes- 
sions are shown in Table 1. 

Thirty years ago, lawyers were 
highly respected as pillars of the com- 
munity. The decline in our public im- 
age is shameful. Our concern is greater 
than a concern for the self-interest of 
our profession. Lawyers, as officers of 
the court, are recognized as part of the 
judiciary. Although the favorable atti- 
tude toward the courts is higher than 
that toward lawyers, the courts’ repu- 
tation has declined precipitously in a 
manner that virtually parallels the pub- 
lic attitude toward lawyers. We are 
joined at the hip. Even worse news, 
however, is what the survey shows with 
reference to what the public thought 


Table 1 Table 2 
Attitudes Toward Selected Occupations Perceived Proportion of Selected Professions That 
Lack Needed Ethical Standards and Honesty 

% % % Less 15% to 30%to 50%Or 
84 +79 Than 15% 30% 50% More 
Pharmacists 81 4 +77 
ition 79 a 471 Accountants 47 21 12 10 
Doctors 71 11 +60 Doctors 46 23 14 14 
Accountants 6C 5 +55 Bankers 42 23 17 13 
Bankers 56 14 +42 
Lawyers 40 34 46 Lawyers 26 23 23 25 
Stockbrokers 28 22 +6 Auto mechanics 24 24 22 26 
Politicians 21 54 -33 
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COUNTDOWN TO 
PROFESSIONAL FITNESS 


70. 
Have fun by participating in 
TFB conventions. 


9. 
Build networks through 
committee and section 
participation. 


8. 
Take advantage of our group 
insurance plans. 


7. 
Save on business expenses 
through our commercial 
benefits programs. 


6. 
Keep abreast of new laws 
through our legislative services. 


5. 
Stay informed through TFB 
publications. 


4. 
Expand your client base by 
joining a lawyer referral 
service. 


3. 
Help improve the image of 
lawyers through pro bono 
work. 


Increase your office efficiency 
through our law office 
management programs. 


1 


Sharpen your skills by 
attending TFB seminars. 


FLORIDA 


about the ethical standards and hon- 
esty of our profession. Consider the 
findings from the Hart survey shown 
in Table 2. 

Although the survey found that most 
of the public thinks that lawyers are 
smart and competent, there is a wide- 
spread negative perception that law- 
yers place their own interests above 
those of their clients. 

Nothing could be further from the 
truth. 


The Hallmark of Our Profession 

You and I both know that it is the 
rarest of exceptions when a lawyer puts 
his or her interest before a client’s. The 
hallmark of our profession is that we 
place the interest of the client above our 
own. I have spent my adult life in this 
profession. Because of the privilege 
given me over the years to be intimately 
involved in our profession, I can testify 
that lawyers are officers of the court 
who place their clients’ interests first. 
The very few exceptional members of 
our profession who have defiled us have 
caused us great harm. However, pub- 
lic relations is a very complicated sub- 
ject, and it would be an oversimplifica- 
tion to conclude that any single cause 
was responsible for this misconception. 
There are, in fact, many. 

There are some other interesting 
findings in the Hart survey, not the 
least of which is the demographic 
breakdown of groups that have favor- 
able and unfavorable attitudes toward 
lawyers. The poor, minorities, those 
who are frequently the object of dis- 
crimination, women, and the young 
generally see lawyers in a more favor- 
able light than many other groups. The 
more establishment groups, the 
wealthy, college-educated, the success- 
ful, and those in a higher socioeconomic 
bracket are more critical of lawyers. 

What the Hart survey does not tell 
us is why these groups have these atti- 
tudes. Let me suggest that one reason 
may be that we are the messengers. It 
is a lawyer who states to the successful 
businessman or businesswoman, “No, 
you cannot do that; it is illegal.” Itisa 
lawyer who sits in the boardroom and 
tells the directors that the practices and 
policies of a corporation must conform 
to the law. It is a lawyer who tells the 
wealthy client and family the bad news 
about taxes and transferring property 
in contemplation of death. It is a law- 
yer who advises the client to comply 
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with, not attempt to evade, the law. 
When a powerful client, individual or 
business, breaches the rights of a weak, 
disenfranchised minority, it is a lawyer 
who represents the injured party that 
calls the transgressor to the bar of 
justice. 

We are a nation under law with 
equal rights for all. It is the lawyer who 
must remind the transgressors of this 
message from time to time. 

I cannot help but note that my 
speeches on all the great pro bono ser- 
vices lawyers perform for the poor fre- 
quently seem to fail to resonate with the 
audience I am addressing. I often won- 
der why my comments on pro bono ser- 
vice do not bring a sea of applause from 
business groups or other establishment 
groups. Some do not like the rights of 
the downtrodden being enforced in a 
court of law, where such people have 
equal standing because a lawyer is rep- 
resenting them. When they hear about 
our profession assuring access to the 
legal system for the poor, some do not 
like it. The Hart survey shows us that 
the message that might improve our 
image with some segments of society 
has just the opposite effect with others. 

One thing is apparent: Much of the 
negative perception pertaining to law- 
yers and the legal system is based upon 
a misconception. Many of the negative 
beliefs that people have about lawyers 
are based upon erroneous information. 
We need to change those beliefs. We 
need to have an intelligent approach to 
try to correct these negative misconcep- 
tions about our profession and our jus- 
tice system. We need to know why 
people believe the way they do. It is 
not enough for us to be smug in our 
superior knowledge that they are 
wrong. We have the responsibility to 
correct these misconceptions. The pub- 
lic perception problem goes beyond 
image.We are the guardians of the lib- 
erty guaranteed by our system. 

This year The Florida Bar has made 
a major commitment to changing these 
erroneous beliefs. The structure of The 
Florida Bar has been reorganized. We 
have created a new Communications 
Division with Park Trammell as our 
new communications director. Part of 
the charge I have given him is to deter- 
mine why the good name of our profes- 
sion has been filched. 

We did not get into this position over- 
night; it will take us years to correct it. 
The Florida Bar has, however, begun.0 
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alternatives. And we have a way of turning skeptics into believers. For information on SunBank Trust 
and Investment Management services call SunBank at 1-800-526-1177. 


Peace of Mind Banking: 
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RECOVERY FOR NEGLIGENT 
INFLICTION OF EMOTIONAL DISTRESS: 
THE Impact RULE, OR A BETTER IDEA? 


laintiff A is walking near 

a roadway when she hears 

the sound of screeching 

tires. She immediately 
comes upon the scene of an auto acci- 
dent where her daughter is lying dead, 
a victim of the defendant’s negligence. 
Plaintiff A sues the defendant for the 
severe emotional distress sustained 
from viewing the scene. Plaintiff A will 
have her day in court, and may recover 
if she can prove the requisite level of 
emotional harm.! 

Plaintiff B is a hospital employee 
and is accidentlly stuck with a used 
needle while caring for a patient. After 
testing, he is informed that he has 
HIV, and is referred to a physician for 
treatment. More than a year later, 
Plaintiff B is retested and discovers 
that the prior test results were errone- 
ous, and that he feared and was treated 
for a fatal disease he did not have. 
Plaintiff B sues the hospital, testing 
laboratory, and treating physician for 
the severe emotional distress he sus- 
tained as a result of the negligent 
misdiagnosis. Plaintiff B has no claim 
under Florida law, and will not have a 
chance to recover for his emotional 
distress, no matter how severe. 

Why does Plaintiff A get to litigate 
and possibly recover while Plaintiff B 
does not? The answer lies in a doctrine 
known as the “impact rule,” and Flor- 
ida courts’ current application of the 
doctrine. Stated simply, the impact 
rule requires that a plaintiff must 
show some physical impact in order to 
recover for negligently caused inju- 
ries.2 While this somewhat controver- 
sial doctrine is still followed in this 
state, the Florida Supreme Court has 
modified the rule in some cases. 

The most notable exception to the 
impact rule is exemplified by the hypo- 
thetical with Plaintiff A. In Champion 
v. Gray, 478 So. 2d 17 (Fla. 1985), the 


by Lester E. Segal 


Florida Supreme Court made an excep- 
tion to the impact rule in “indirect” or 
“bystander” type cases,* when a defen- 
dant’s negligence causes physical inju- 
ries to a third party and the claimant 
suffers emotional distress by viewing 
those injuries.5 Under some circum- 
stances in these types of cases, physical 
impact is not required as a prerequisite 
for emotional distress recovery. 

While Florida law provides an excep- 
tion to the impact rule for a claimant 
such as Plaintiff A, it ignores the more 
common scenario where the defendants’ 
negligence directly causes the plain- 
tiffs emotional distress without third 
party involvement.® This article ex- 
plores the impact rule in Florida and 
addresses the disparity. 


Common Law History 

Except in certain circumstances, the 
common law had an aversion to any 
type of recovery for freestanding emo- 
tional distress.? The common law torts 
of assault and false imprisonment were 
vehicles for recovery of emotional dis- 
tress that was intentionally inflicted, 
but, otherwise, early courts allowed 
no recovery for emotional distress un- 
less damages were sought within an 
action for some other recognized tort, 
or “parasited.”® There were only two 
widely recognized exceptions: first, 
some courts allowed recovery in cases 
involving negligent transmission of a 
telegraph message announcing death; 
second, some jurisdictions allowed re- 
covery in cases involving negligent mis- 
handling of a corpse.?° 


Origins of Impact Rule 

As the common law evolved, courts 
slowly became more receptive to emo- 
tional distress claims. A stringent, three- 
part test emerged which would allow 
for freestanding emotional distress re- 
covery.!! Under the test, a claimant 


10 THE FLORIDA BAR JOURNAL/FEBRUARY 1995 


needed to show physical impact on his 
or her person, emotional distress, and 
finally some physical consequences 
from the emotional distress.12 

The rule originated in England,}8 
where it was short-lived, but managed 
to gain a stronghold in early American 
courts.!4 However, the majority of ju- 
risdictions now reject the impact rule 
as “unjust and contrary to experience 
and logic.”!5 Florida adopted the rule 
in 1893,16 and continues to follow it.!7 

The original rationale and primary 
arguments for the impact rule in Flor- 
ida were threefold: first, the difficulty 
in proving a causal connection between 
emotional distress and the defendant’s 
acts; second, the prevention of fraudu- 
lent or exaggerated claims; and third, 
a fear of opening the floodgates to 
litigation.18 Many courts refute all of 
these arguments as either inapplicable 
today or irrelevant.!9 


Applying the Rule in Florida 

A threshold issue in understanding 
the impact rule is understanding what 
constitutes “impact.” As critics of the 
impact rule point out, some courts in 
other jurisdictions go to great lengths 
to find an impact.?° Florida courts take 
a conservative view. For example, while 
electrical shock?! and inhalation of 
asbestos”? both satisfy impact, the hand- 
ing of a threatening note to a teller in 
a bank robbery does not.2% Other sce- 
narios that fail the impact test are a 
mother’s ingestion of a drug that causes 
birth defects,24 severe vibrations ex- 
perienced by airplane passengers,”° the 
falling of shattered glass onto the plain- 
tiff in a bomb explosion,26 and the 
collision of an automobile with one’s 
home.2? Even in cases where the plain- 
tiff finds a foreign substance in her 
food, impact is not satisfied unless the 
substance is ingested.28 These deci- 
sions show that Florida courts do not 
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stretch as far as courts in some juris- 
dictions to find impact. 

Florida’s conservatism in allowing 
emotional distress recovery is demon- 
strated even where the claimant sus- 
tains obvious impact. Caselaw seems 
to allow emotional distress recovery 
only when the emotional injuries arise 
out of the physical impact to the plain- 
tiff, and not that of another who is 
involved in the accident. For example, 
in Selfe v. Smith, 397 So. 2d 348 (Fla. 
1st DCA), rev. denied, 407 So. 2d 1105 
(Fla. 1981), the defendant negligently 
caused physical injury to both the 
plaintiff and her child in a car accident, 
and the plaintiff watched her child’s 
injury occur.?? The court held that the 
plaintiff could only recover from the 
emotional distress arising out of her 
own injury.*° Contrast this result with 
National Car Rental Systems, Inc. v. 
Bostic, 423 So. 2d 915, (Fla. 3d DCA 
1982), rev. denied, 436 So. 2d 97 (Fla. 
1983), where the plaintiff sustained 
injury in an auto accident, could not 
physically get to his mother to aid her, 
and watched her die.*! The court al- 
lowed recovery for viewing the death, 
and held that the emotional distress 
of watching his mother die stemmed 
from the impact because he was physi- 
cally unable to aid her.*2 These cases 
imply that courts will allow or restrict 
recoverable emotional distress depend- 
ing on certain factors even when the 
plaintiff sustains obvious impact. 

A way to reconcile these cases is to 
focus on the type of physical injury 
sustained. Florida courts seem far more 
liberal in cases where a party dies.*% 
While no Florida court specifically re- 
quires that someone die in order to 
recover for emotional distress, the cases 
which uphold recovery usually involve 
the death of either the plaintiff or a 
third party.*4 

Gilliam v. Stewart, 291 So. 2d 593 
(Fla. 1974), is the most commonly cited 
precedent for the proposition that Flor- 
ida is committed to the impact rule.*® 
In that case, the plaintiff suffered a 
heart attack shortly after the defen- 
dant’s car struck her home, though she 
only heard the crash and never felt it.36 
The Florida Supreme Court quashed 
the decision of the district court 
rejecting the impact rule, and stated 
that while one may recover for emo- 
tional distress when the defendant acts 
intentionally or when the plaintiff suf- 
fers an impact, the facts in Gilliam do 


not fit under these scenarios.” 


Exceptions in Florida 

Champion v. Gray, 478 So. 2d 17 

(Fla. 1985), announced the largest ex- 
ception to the impact rule in negli- 
gently inflicted emotional distress 
cases. In that case, a drunk driver ran 
his car off of the road, striking and 
killing Karen Champion.*® Karen’s 
mother, the plaintiff, came upon the 
scene after hearing the crash and died 
from shock when she saw her 
daughter’s body.39 The district court 
affirmed dismissal of the claim based 
on the impact rule, but certified the 
question of whether Florida should 
abolish the impact rule.4° While not 
answering this question, the Supreme 
Court held that the impact rule did not 
apply, and recognized a cause of action 
within the factual context of that 
claim.*! However, the court was care- 
ful to limit its holding to very specific 
instances, as is evidenced by the fol- 
lowing language: 
We hold that a claim exists for damages 
flowing from a significant discernible physi- 
cal injury when such injury is caused by 
psychic trauma resulting from negligent 
injury imposed on another who, because of 
his relationship to the injured party and his 
involvement in the event causing that in- 
jury, is foreseeably injured.*? 

This is a limited holding that only 
applies to three-party, bystander cases, 
unlike the case of Plaintiff B at the 
outset of this article.44 Some character- 
istics of Champion deserve further dis- 
cussion. 

Champion requires the plaintiff's in- 
volvement in the event causing the 
physical injury to the bystander.*4 In- 
volvement occurs if the plaintiff “sees 
it, hears it, or arrives upon the scene 
while the injured party is still there.”45 
Unlike in other jurisdictions, plaintiffs 
in Florida can recover even if they do 
not watch the injury-producing event.*® 
This is significant in light of the fact 
that California, a historically liberal 
jurisdiction for emotional distress 
claims, recently decided to require that 
a bystander actually perceive the injury- 
producing event.47 Champion also re- 
quires a close emotional attachment 
between the physically injured party 
and the one claiming emotional dis- 
tress.48 More recent cases have even 
interpreted Champion to require both 
a familial and a strong emotional rela- 
tionship.*9 

The most recent decision of the Flor- 
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ida Supreme Court that made an ex- 
ception to the impact rule was Kush v. 
Lloyd, 616 So. 2d 415 (Fla. 1992). That 
case involved the wrongful birth of a 
deformed child to the plaintiffs, who 
had the child based on the erroneous 
medical advice that Mrs. Lloyd had no 
genetic abnormalities. The court held 
that the impact doctrine should not 
apply in the context of a wrongful birth 
claim.5! 

Kush demonstrates that the Florida 
Supreme Court is willing to carve small 
exceptions to the impact rule in the 
case of a direct victim of emotional 
distress when the court feels public 
policy demands such a result.52 The 
more important question is, “How many 
exceptions will the Supreme Court 
make, and will the exceptions finally 
devour the rule?” 


A Need for Change 

The time has come for Florida to 
address emotional distress recovery as 
it affects direct victims. The Supreme 
Court took the first step toward form- 
ing a new framework for emotional 
distress recovery in Champion. How- 
ever, Champion only applies in indirect 
or bystander recovery cases.53 Under 
the current law, some indirect victims 
get around the impact rule in by- 
stander cases. However, except in the 
context of a wrongful birth claim, all 
victims of direct negligent infliction of 
emotional distress are still saddled 
with proving physical impact before 
recovering. Unless bystanders are some- 
how more deserving than direct vic- 
tims, the current cases unjustifiably 
favor indirect victims. It is inconsistent 
for Florida to have a comparatively 
liberal bystander rule such as Cham- 
pion with no corresponding rule for 
direct victims. This author does not 
suggest a receding from Champion, 
only the adoption of a counterpart rule. 


Possible Solutions 

There are two general alternatives 
to the impact rule when addressing 
negligent infliction of emotional dis- 
tress. The first is a “zone of danger” 
test.54 In a bystander case, this re- 
quires that the defendant’s negligence 
threaten the plaintiff's physical safety, 
as where one stands in the path of the 
defendant’s car.55 This concept also 
applies to cases where the defendant 
owes a duty directly to the plaintiff. 
The U.S. Supreme Court recently ana- 
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lyzed various approaches to recovery 
for negligent infliction of emotional 
distress in Federal Employer’s Liabil- 
ity Act cases and adopted the zone of 
danger test.5¢ 

The second alternative to the impact 
rule is a foreseeability test.57 This 
approach has its roots in the well- 
known California case of Dillon v. Legg, 
441 P.2d 912 (Cal. 1968). Simply, the 
California Supreme Court decided to 
base liability upon whether the defen- 
dant could reasonably foresee injuries 
to the plaintiff at the time of the 
negligent act.5 However, the foresee- 
ability test as a whole became proble- 
matic in California. In the 1989 case 
of Thing v. LaChusa, 771 P.2d 814 
(Cal. 1968), the California Supreme 
Court announced that Dillon had grown 
out of control in expanding liability, 
and expressly limited the Dillon rule 
to bystander cases that meet rigid 
requirements.®? Because of the demon- 
strated problems with expansive liabil- 
ity experienced by California, a fore- 
seeability-based rule is not the answer. 
Additionally, the Florida Supreme 
Court expressly rejected the foresee- 
ability test in the past.® 


Because of the stated problems with 
a foreseeability test, a zone of danger 
test is the better choice. The Florida 
Supreme Court need not reinvent the 
wheel by creating its own version of a 
zone of danger test, but instead might 
borrow from the experience of another 
jurisdiction. The jurisdiction chosen 
as a model should have long and suc- 
cessful experience with a zone of dan- 
ger test. New York is such a jur- 
isdiction. 


Zone of Danger 

The New York courts recognized free- 
dom from mental disturbance as a 
protected interest in 1958,°! abolished 
the impact rule in 1961,52 and now 
have distinct lines of cases to deal with 
different types of emotional distress 
claims.®8 The foundation of the differ- 
ent rules is the same, however— 
recovery is based on a duty owed di- 
rectly to the plaintiff.** This founda- 
tion is derived from the zone of danger 
principle. Once the plaintiff establishes 
a breach of duty owed, emotional dis- 
tress injuries are just an unexpected 
manner in which a foreseeable harm 
occurs.® Interestingly, New York has 
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a “bystander” rule that is similar to, 
but far more restrictive than, Cham- 
pion. Unlike Champion, New York’s 
zone of danger rule only allows one 
who is “herself threatened with bodily 
harm” to recover for the emotional 
distress caused by watching injury to 
a family member.®? Champion does not 
require any such threat to the claim- 
ant.§8 

Unlike Florida, New York has a 
counterpart to its bystander rule for 
direct victims of negligently inflicted 
emotional distress. The basic New York 
rule for recovery of direct negligent 
infliction of emotional distress requires 
a duty owed directly to the plaintiff, 
causation, and a harm that has a 
“guarantee of genuineness.”®? A suc- 
cessful plaintiff must first establish a 
duty owed directly to him or her. Like 
any negligence case, failure to estab- 
lish a duty will preclude recovery.” 
After the duty is established, the plain- 
tiff must prove causation, or the con- 
nection between the breach of duty and 
the harm. Finally, the plaintiff must 
prove that the harm caused is genu- 
ine.7! These are traditional tort con- 
cepts that judges and juries confront 
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daily.’2 This analysis enables the courts 
to effectively handle trivial or fraudu- 
lent claims. Examples of New York 
cases that deny emotional distress dam- 
ages include the areas of legal »alprac- 
tice,73 and medical malpractice where 
a delay in diagnosis does not physically 
endanger the plaintiff.74 These exam- 
ples demonstrate that New York has 
not opened the floodgates to litigation. 

This direct rule is well-suited for 
Florida. While it may provide recovery 
in more cases, it is not nearly the full 
emotional distress recovery scheme ad- 
vocated by some.”> The rule also does 
not go as far as a pure foreseeability 
test, a position the Florida Supreme 
Court already indicated it will not 
support.76 The New York rule does 
supply a test that is based upon tradi- 
tional duty and proximate cause is- 
sues. Florida’s adoption of this rule 
would fill the gap created for direct 
victims after Champion. Plaintiff B, 
discussed at the outset of this article, 
would have an opportunity to recover 
under the New York rule. Success, 
however, would depend upon an ability 
to prove the traditional tort elements 
and genuine injury. 


Conclusion 

The Florida Supreme Court should 
take the first opportunity to adopt a 
counterpart to Champion for victims 
of direct negligent infliction of emo- 
tional distress.77 The impact rule may 
have served its purpose well when 
little was known about emotional dis- 
tress. However, advanced diagnostic 
procedures have improved the ability 
to test for and measure such injuries. 
Emotional distress is no more difficult 
to ascertain than typical pain and 
suffering.”® While the decision in Cham- 
pion modified the impact rule in by- 
stander cases, a gap still exists for 
direct victims. There is no logical rea- 
son to favor one type of victim over the 
other. Therefore, Florida should keep 
the Champion rule for bystanders and 
adopt a new rule for direct victims. 

The New York rule provides a work- 
able solution. This modified “zone of 
danger” framework will allow recovery 
for valid claims based on traditional 
concepts of duty, breach, and proxi- 
mate cause. This is a conservative 
step in moving closer toward the 
mainstream in emotional distress re- 
covery. 0 
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Franchise Vicarious Liability in Florida: 
A Survey and Recent Developments 


ith the continuing 

growth of franchising 

and the never-ending 

search for “deeper pock- 
ets,” franchisors are frequently defen- 
dants in lawsuits by third parties. In 
these lawsuits, various plaintiffs at- 
tempt to impose liability on the fran- 
chisor for the acts or omissions of 
franchisees (or the franchisees’ employ- 
ees). This process—where a franchisor 
is liable for the damages caused by 
someone else—is known as vicarious 
liability. 

Vicarious liability claims against fran- 
chisors are on the rise. From 1960 
through 1993, there were about 11 
reported opinions in this area in Flor- 
ida. So far in 1994, there are four in 
Florida alone. Not surprisingly, the 
holdings in these cases conflict. As a 
result, Florida is becoming the legal 
battleground for vicarious liability 
claims in franchising, involving indus- 
tries as diverse as fast food, to real 
estate, to plumbing. 

This article is split into two parts. 
Part 1 discusses the background devel- 
opment of Florida law on vicarious 
liability in the franchise context. Part 
2 discusses the 1994 cases, and at- 
tempts to reconcile their apparently 
contradictory holdings and methods to 
reduce the risk of vicarious liability 
against franchising companies. 

e Definition 

Vicarious liability is the principle of 
law that holds one party liable for the 
acts (or inactions) of another.! The 
franchise relationship generates vicari- 
ous liability claims because of the com- 
mon use of a trademark and the need 
for franchisors to control certain as- 
pects of the franchisees’ business in 
order to protect the goodwill associated 
with the trademark. Product distribu- 
tion franchises generally face less risk 


Part 1 


Florida is becoming 
the legal 
battleground for 
vicarious liability 
claims in 
franchising, 
involving industries 
as diverse as fast 
food, to real estate, 
to plumbing 


by David A. Beyer 


of vicarious liability. But business for- 
mat franchises are particularly vul- 
nerable due to the need for uniform 
systems and formats.” Due to recent 
legal developments, the tension over 
just how much control a franchisor 
should retain on its franchisees’ opera- 
tions is increasing. 
e Types of Claims 

Today vicarious liability against fran- 
chisors extends to virtually every area 
of law—its not just for personal injury 
lawyers anymore. Reported opinions 
on franchisor vicarious liability include 
cases based on all of the following: 1) 
franchisee fraud, conversion, and mis- 
representation; 2) personal injury 
caused by negligence; 3) personal in- 
jury caused by intentional batteries; 
4) product liability claims; 5) consumer 
protection laws and deceptive prac- 
tices; 6) environmental cleanup liabil- 
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ity under CERCLA; 7) violation of 
various federal and state statutes in- 
cluding the Fair Credit Reporting Act 
and Fair Debt Collection Practices Act, 
state real estate licensing laws, and 
dance studio acts; 8) employment law 
claims including violations of the Fair 
Labor Standards Act and sexual har- 
assment; 9) breach of employment 
agreements with franchisees’ employ- 
ees; 10) trademark infringement; and 
11) civil rights claims and claims under 
The Americans With Disabilities Act. 
e Conflict in the Courts 

Unfortunately, the long line of cases 
throughout U.S. jurisdictions appear 
to be irreconcilable. There is no bright 
dividing line separating circumstances 
in which a franchisor will be liable 
from situations in which it will not. 
While in most cases franchisors are 
still found not liable for liabilities 
caused by their franchisees, summary 
judgment is becoming much more diffi- 
cult to obtain. The courts are delegat- 
ing the key decisions to the juries—due 
to the factual basis for determining 
“agency.” Thus, franchisors will more 
frequently have to endure a full trial 
on the merits instead of being able to 
summarily dispose of claims at an 
early juncture. 


Legal Background 

The courts have wrestled for decades 
with the issue of a franchisor’s respon- 
sibility for the conduct of its franchi- 
sees. Courts have identified two basic 
agency law theories for holding a fran- 
chisor vicariously liable; namely, the 
“apparent” or “actual” authority of the 
franchisee to cause its franchisor to be 
responsible for its conduct. These con- 
cepts are not unique to franchising; 
rather they are based on traditional 
common law. These theories of vicari- 
ous liability have been applied to tort, 


statutory and contract claims, and in 
the last 30 years to the franchise 
relationship. Though franchisors have 
often prevailed as a matter of law on 
the issue of actual authority, the issue 
is essentially a fact question to be 
decided by a jury. 

e Actual Agency 

As a general rule, a principal is 
vicariously liable for the acts or omis- 
sions of its agent. A franchisor, like any 
other principal, is responsible for the 
acts or omissions of a franchisee who 
is, in fact, operating as the franchisor’s 
agent. Most franchise agreements ex- 
plicitly state that the parties are inde- 
pendent contractors and expressly 
disclaim any agency relationship. But 
the courts will nevertheless examine 
the true nature of the relationship in 
making its decision. Although a fran- 
chise agreement provision negating an 
agency relationship is a significant 
factor, the courts will nevertheless re- 
view other agreement provisions and 
the underlying circumstances in deter- 
mining whether an actual agency rela- 
tionship exists. 

An actual agency relationship be- 
tween a franchisor and a franchisee 
exists if a franchisor has reserved suffi- 
cient controls over the operation of a 
franchisee’s business to be deemed in 
control of its day-to-day operations. 
An actual agency relationship does not 
exist if the franchisor controls only the 
end result of the franchisee’s efforts.® 
Generally, the degree of control neces- 
sary to establish an actual agency 
relationship is considered the right to 
control the means used in operating a 
business, as opposed to the results to 
be obtained.‘ If the franchisor controls 
the time and manner of the fran- 
chisee’s performance (i.e., the means), 
then the franchisee will be considered 
the franchisor’s agent.5 In contrast, if 
the franchisor simply mandates the 
standards of performance (without 
controlling the means), then the fran- 
chisee will not be considered the 
franchisor’s agent. 

Most franchises fall into one of two 
categories: production distribution and 
business format. Product distribution 
franchises are franchises in which the 
franchisees market products manufac- 
tured or supplied by, and closely asso- 
ciated with, the franchisor. Business 
format franchises are franchises in 
which a franchisee distributes goods 
or services following a prescribed busi- 


ness operating system. Product dis- 
tribution franchises often place less 
control over the franchised business 
since the franchisor controls the prod- 
uct. Business format franchises— 
largely service-oriented—control more 
aspects of the business. The means of 
delivering the service, not just its re- 
sult (good taste, clean house, etc.), 
becomes distinctive, and associated 
with the trademark. As a result, prod- 
uct distribution franchises like oil com- 
panies and automobile dealerships 
often prevail, even at summary judg- 
ment, against vicarious liability claims. 
But vicarious liability claims against 
hotels, restaurants, and other business 
format franchises are sometimes more 
difficult to defeat. 
e Apparent Agency 

In addition to actual agency, a fran- 
chisor may be vicariously liable for a 
franchisee’s acts or omissions under a 
theory of apparent agency.® Thus, even 
if the franchisee is not the franchisor’s 
actual agent, and even if the franchisor 
has not reserved any significant con- 
trols, the franchisor may still be liable 
for the franchisee’s acts if an “appar- 
ent” agency has been established. 

An apparent agency exists if a fran- 


chisor, through its action or inaction, 
leads an innocent third party to rea- 
sonably believe that the franchisee is 
its agent or that the third party is 
really dealing with the franchisor (like 
an outlet of a vertically integrated 
network of outlets). If the third party 
relies on this misrepresentation or be- 
lief to its detriment, an apparent agency 
will exist, regardless of the nonexist- 
ence of an actual principal-agent rela- 
tionship. Reliance by the third party 
is critical. 

Florida caselaw requires proof of 
three elements to establish an appar- 
ent agency: 1) a representation by the 
principal; 2) reliance on the represen- 
tation by a third person; and 3) a 
change of position (or damage) by the 
third person in reliance upon such 
representation to its detriment.’ In the 
franchise context, apparent authority 
arises out of the uniform appearance 
of franchisee- and franchisor-operated 
outlets and the prominent use of the 
franchisor’s trademarks in the fran- 
chisee’s outlet. In the absence of any 
notice (or sufficient notice) to the pub- 
lic that the franchisee outlet is inde- 
pendently operated, apparent author- 
ity cases abound. 
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In the franchise context, most courts 
have found that the representation by 
the principal exists through the fran- 
chisee’s use of the franchisor’s marks.® 
The permitted use of the franchisor’s 
trademarks on signs and in advertising 
by the franchisee constitutes a repre- 
sentation by the franchisor for this 
purpose. Today, this element is almost 
always satisfied. However, the case 
only exists because damage has re- 
sulted from the reliance. Thus, the key 
to defeating apparent agency claims is 
attacking the plaintiffs reliance or its 
reasonableness. 

Whether a plaintiff wins a vicarious 
liability claim against a franchisor 
seems to be based on the type of 
industry involved. Cases involving the 
hotel and hospitality industry almost 
always are found to involve an appar- 
ent agency, with resultant franchisor 
liability. In contrast, cases involving 
the automotive industry virtually al- 
ways result in a finding of no apparent 
agency.? In fact, in a franchised hotel 
vicarious liability case, the Florida Su- 
preme Court seemingly approved a 
distinction along these lines stating: 
“On the facts of this case the district 
court has set out the proper standard, 
limiting . . . oil company cases to their 
facts, and we disapprove extending the 
language of ... [those oil company 
cases] into cases such as the instant 

Oil companies tend to benefit from 
the so-called “common knowledge” doc- 
trine which provides that, absent un- 
usual circumstances, a third party is 
deemed to know that the independent 
contractor actually operated the local 
retail outlet, and is solely responsible 
for the independent contractor’s ac- 
tions.!! The real key to this distinction 
is the difference between product dis- 
tribution and business format fran- 
chises. In the oil company cases, the 
courts note that the franchisee’s use of 
the marks is associated with the gaso- 
line and oil products sold. But the hotel 
cases involve business formats—and 
the methods employed to ensure the 
delivery of hospitality services to guests 
become distinctive elements of the busi- 
ness. If these methods are not con- 
trolled by the franchisor, uniformity 
will be lost along with customer good- 
will. 

Most cases in the franchise context 
discuss both actual agency and appar- 
ent agency theories. Courts uniformly 


hold that the determination of actual 
and apparent agency is a question of 
fact to be determined on a case-by-case 
basis.!2 Many of the reported decisions 
are appeals from summary judgments 
on the agency issue—that is, decisions 
by the judge before trial on the ground 
that essential facts are not sufficiently 
alleged. The court’s rejection of sum- 
mary judgment does not mean the 
franchisor is liable; it only means that 
after trial the jury may find it liable. 
It is therefore not appropriate to as- 
sume that an appeal on the summary 
judgment issue is a determination on 
the merits as to vicarious liability. 
However, it is clear that if a plaintiff 
adequately alleges the necessary ele- 
ments, the case will survive a motion 
for summary judgment. 


Survey of the Florida Cases 
e The Beginning—Cawthon 

One of the first Florida cases on 
vicarious liability in the franchise con- 
text is Cawthon v. Phillips Petroleum 
Co., 124 So. 2d 517 (Fla. 2d DCA 1960), 
decided in 1960. The case involved both 
actual agency and apparent agency 
theories. Cawthon claimed that he was 
injured by a service station’s negligent 
repair of the brakes on his car. He sued 
the service station and Phillips—the 
franchisor. He alleged that he relied 
on the prominent display of the Phil- 
lips trademark on the service station 
sign. He also cited Phillips’ advertising 
representing that the service station 
was experienced and competent to per- 
form automobile repairs. 

Phillips moved for summary judg- 
ment. It argued that it had no control 
over the operation of the gas station 
and did not participate at all in the 
automobile repair work performed on 
the premises. Phillips claimed that it 
simply supplied products to the service 
station for resale. The trademark signs 
were displayed at the service station 
only to advertise that Phillips’ prod- 
ucts were available for sale. The trial 
court granted summary judgment in 
favor of Phillips, holding that it had 
no control over the methods of opera- 
tion of the service station and that 
there was no evidence of actual agency 
or apparent agency. Cawthon appealed. 

The Florida Second District Court of 
Appeal affirmed the trial court. The 
court noted that Cawthon could not 
show that Phillips controlled, or had 
any right to control, the service sta- 
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tion’s operations. The court distin- 
guished between control over the result 
to be obtained, from the means used 
in obtaining the result.!* With respect 
to apparent agency, the court held that 
the advertising was restricted to show- 
ing “things” for sale, and not for gen- 
eral mechanical repair service. More- 
over, the court noted that the advertis- 
ing identified the service stations as 
dealers, but not as agents. 

e The First Hotel Case 

Although the oil company franchisor 
conclusively prevailed in Cawthon, its 
precedential value became question- 
able when franchise vicarious liability 
“checked into” the hospitality industry 
almost 20 years later in Sapp v. City 
of Tallahassee, 348 So. 2d 363 (Fla. 1st 
DCA 1977). Looking back, the case was 
a precursor to today’s recent devel- 
opments. 

While waiting for her ride, Sapp, a 
temporary hotel restaurant employee, 
was accosted by two men inside a 
Holiday Inn hotel in Tallahassee. The 
attack occurred even though a police 
stakeout was in effect, both inside and 
outside the hotel. In fact, shortly before 
the attack, the officers observed both 
the perpetrators of the crime and the 
victim. Not surprisingly, Sapp sued 
everyone: the City of Tallahassee (due 
to the negligence of the police), the 
franchisee/owner of the hotel and, of 
course, Holiday Inns, Inc., the fran- 
chisor. The trial court summarily dis- 
missed Holiday Inns and Sapp ap- 
pealed. Holiday Inns claimed it could 
not be liable for Sapp’s injuries because 
there was no agency relationship; it 
cited the franchise agreement provi- 
sion negating the agency. The appel- 
late court reversed, rejecting Holiday 
Inns’ argument. 

The court noted the franchise agree- 
ment provision denying an agency rela- 
tionship, but compared it with other 
provisions that indicated “varying de- 
grees of control by Holiday Inns. . . .”14 
The court focused on provisions in the 
franchise agreement that: 1) allowed 
the franchisor to inspect the hotel; 2) 
required the franchisee to observe Holi- 
day Inns’ operational rules which could 
be amended unilaterally; and 3) re- 
quired Holiday Inns to supervise fran- 
chisees “to assure compliance with Holi- 
day Inns standards as established in 
the system.”!5 

Since these provisions supposedly 
conflicted with the agency disclaimer, 
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the court found that the contract was 
inconsistent and ambiguous. Thus, the 
franchise agreement was “not neces- 
sarily dispositive of the agency ques- 
tion,” but could be “inferred from past 
dealings between the parties.”!© The 
court also noted that Holiday Inns 
could be liable if the agency was appar- 
ent rather than actual.!7 The court 
ordered further discovery to allow the 
plaintiff to obtain the additional evi- 
dence for trial. 

The court seemed intent on helping 
Sapp obtain a recovery after dismiss- 
ing her case against the city. The 
court’s examination of the entire fran- 
chise agreement was a precursor to 
future cases—but not for years. 

e The Pendulum Swings 

Following the decision in Sapp, Flor- 
ida courts returned to the automotive 
industry. Not surprisingly, these courts 
returned three decisions clearly re- 
jecting the franchisor’s liability for the 
franchisee’s actions. 

In Ortega v. General Motors Corp., 
392 So. 2d 40 (Fla. 4th DCA 1980), 
Ortega, a widow, claimed that a Gen- 
eral Motors dealer negligently repaired 
her husband’s vehicle, resulting in an 
accident causing his death. She also 
sued General Motors claiming it was 
vicariously liable for the alleged negli- 
gence of its franchisee. The widow 
asserted that General Motors was li- 
able on either actual or apparent agency 
theories. The trial court granted sum- 
mary judgment in favor of General 
Motors. The Fourth District Court of 
Appeal affirmed. 

The widow cited numerous provi- 
sions of the dealership agreement to 
support her position that General Mo- 
tors and the dealer had an actual 
agency relationship, including the fol- 
lowing: 1) the dealer had to obtain 
General Motors’ approval of the loca- 
tion and design of the premises; 2) the 
dealer’s requirement to remain open 
for business during days and hours 
customary for the community and to 
display General Motors’ recommended 
advertising and signs; 3) the dealer’s 
requirement to follow a uniform sys- 
tem of accounting specified by General 
Motors and General Motors’ ability to 
inspect them at reasonable times; 4) 
the dealer’s requirement to maintain 
a minimum net working capital pre- 
scribed by General Motors and to meet 
sales and customer service standards 
imposed by General Motors; 5) the 


dealer’s requirement to maintain spe- 
cific departments; 6) the dealer’s re- 
quirement to service trucks General 
Motors manufactured; 7) the dealer’s 
requirement to obtain service training 
for certain of its employees; and 8) the 
dealer’s requirement to refrain from 
engaging in fraudulent conduct. 

Nevertheless, the court held that 
actual agency must be determined by 
examining all of the rights and duties 
of the parties under the agreement. 
The court reasoned that the most im- 
portant rights are those which “bear 
most directly and significantly on the 
right to control the day-to-day opera- 
tion of [the franchisee’s] business.”!® 
The court then focused on the actual 
operation of the dealership in deter- 
mining that General Motors did not 
control the dealership’s day-to-day ac- 
tivities and therefore they were inde- 
pendent contractors. 

Undaunted, Ortega then claimed that 
the dealer was the apparent agent of 
General Motors. She cited four facts 
alleged to constitute representations 
of an apparent agency: 1) General 
Motors’ signs were displayed by the 
dealer; 2) General Motors’ manual with 
its trademark was given on purchase 
of the vehicle; 3) the vehicle invoice 
contained General Motors’ trademark; 
and 4) the vehicle itself displayed the 
General Motors’ trademark. 

The appellate court summarily dis- 
posed of these claims and found that 
an apparent agency did not exist. The 
court held that these uses of the mark 
could not reasonably have conveyed 
the impression that the dealer was 
General Motors’ agent, as opposed to 
an independent contractor. 

In 1981, Florida courts followed the 
reasoning in Ortega in two oil company 
cases: Cardounel v. Shell Oil Co., Bus. 
Fran. Guide (CCH) 77649 (Fla.), 397 
So. 2d 328 (Fla. 3d DCA 1981), and 
Sydenham uv. Santiago, 392 So. 2d 357 
(Fla. 4th DCA 1981). In Sydenham, a 
truck driver was injured when a tire 
that had been repaired at a Gulf serv- 
ice station exploded. The plaintiff 
claimed that the tire was negligently 
repaired at a Gulf service station just 
prior to the accident. Santiago oper- 
ated the service station. Santiago sold 
Gulf gasoline and oil products, and 
leased a Gulf sign. However, Santiago 
purchased all of his tires, batteries, 
and other accessories from local distribu- 
tors. Sydenham claimed that Gulf was 
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vicariously liable for the negligent acts 
of Santiago and his employees who 
performed the repairs on the tire. Sig- 
nificantly, Sydenham did not allege 
that Gulf had actual control over San- 
tiago’s gas station.!9 Sydenham simply 
claimed that Santiago was Gulf’s ap- 
parent agent. 

Sydenham claimed that he relied 
upon Gulf’s representations, through 
national advertising, of competence in 
the area of service station operations. 
Since the Gulf sign was located on 
Santiago’s premises, he claimed he was 
led to believe that Santiago had appar- 
ent authority to act as Gulf’s agent. 
The court cited Cawthon and Ortega 
in affirming the trial court’s summary 
judgment in favor of Gulf. The court 
stated: “An oil company does not confer 
apparent authority, subjecting itself 
to vicarious liability for negligence, 
upon a retail service station by allow- 
ing the use of its trade name in selling 
its products to the station.”2° 

The court also distinguished other 
cases by claiming that the plaintiff had 
only pled apparent agency and had not 
asserted actual agency. 

In Cardounel,?! the plaintiff got into 
a dispute with the Shell franchisee. 
The franchisee shot Cardounel. Car- 
dounel fired back—but in court—suing 
the franchisee and Shell. The trial 
court granted summary judgment for 
Shell. The Florida Third District Court 
of Appeal affirmed. The court held that 
Shell and the franchisee were inde- 
pendent contractors. It also stated that 
the franchisee’s actions would not have 
made Shell liable in any event, even if 
it knew of his “dangerous propensities.” 
e Franchisor “Inhospitality” 

In 1983, the Florida Supreme Court 
addressed franchisor vicarious liability 
for the first time. The case involved the 
hotel industry in Orlando Executive 
Park v. Robbins, 433 So. 2d 491 (Fla. 
1983). Significantly, it was the first of 
this line of cases appealed after a jury 
verdict. 

Robbins, a Howard Johnson’s hotel 
guest, was attacked by an unidentified 
man. He sued both the franchisee and 
Howard Johnson’s. The case went to 
trial and the jury awarded nearly 
$2,000,000 against the defendants. Al- 
though the trial court vacated the 
punitive damages award, it upheld the 
compensatory damages award of 
$750,000 against both Howard John- 
son’s and its franchisee. 
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The appellate court found that suffi- 
cient evidence existed for the jury to 
find Howard Johnson’s liable under 
apparent agency. The appellate court 
found that the use of the signs, the 
national advertising, and the uniform- 
ity of building design and color schemes 
led the public to believe that the hotels 
were under common ownership and 
control. 

The Florida Supreme Court noted 
that agency claims, including those 
alleging apparent agency, are normally 
determined by a jury and are deter- 
mined on a case-by-case basis.22 The 
court declined to overturn the jury’s 
fact findings. In addition to the usual 
elements regarding the use of the 
marks, the court noted that Howard 
Johnson’s itself operated the restau- 
rant, lounge, and adult theatre at the 
motel. Thus, the direct participation 
of Howard Johnson’s was (in the court’s 
words) significant.22 As a result, the 
court found that the jury could have 
concluded that Howard Johnson’s and 
the franchisee had created an apparent 
agency relationship and that the plain- 
tiff had relied on it when she chose to 
be a guest of the hotel. This ruling did 
little to resolve the conflicts of the 
appellate courts. 

e New Ground 

In 1987, Florida courts moved out of 
the hospitality and automotive busi- 
nesses in assessing franchise vicarious 
liability on an actual agency theory in 
Goldberg v. Casanave, 513 So. 2d 751 
(Fla. 4th DCA 1987). In the case, 
Goldberg attended a dance studio party 
at the Fred Astaire Dance Studio in 
Boca Raton. She purchased four intro- 
ductory dance lessons for $5. Soon 
after, Thompson, a dance instructor 
and a co-owner of the dance studio, 
“apparently gifted with phenomenal 
powers of persuasion” sold Goldberg 
over $100,000 in dance lessons. 
Thompson’s charms apparently wore 
off, and the next year Goldberg de- 
manded her money back. The dance 
studio refused and, presumably fearing 
the worst, filed for bankruptcy. 
Thompson disappeared. The new owner 
of the dance studio offered Goldberg 
the opportunity to complete the dance 
lessons that she had paid for. She 
refused. She then sued a variety of 
defendants including the franchisor. 

The trial court found that the fran- 
chisor was not responsible for the ac- 
tions of the franchisee. The trial court 


held that they were independent con- 
tractors and cited the provision in the 
franchise agreement in support. Al- 
though the franchise agreement pro- 
hibited selling more than $7,500 of 
lessons to any one student, it did not 
give the franchisor any rights to super- 
vise the franchisee’s financial activi- 
ties. Moreover, the dance instructors 
were falsifying records that would have 
prevented any detection on the part of 
the franchisor. The court then found 
that even if the franchisor had some 
duty to the franchisee’s customers as 
to legitimate conduct, it was not within 
the franchisor’s ability to find illegal 
conduct. Accordingly, the court of ap- 
peal affirmed. 

In McEvoy v. Union Oil Co., 552 So. 
2d 1169 (Fla. 3d DCA 1989), decided 
in late 1989, McEvoy disputed the 
charges for his previous rental of a 
U-Haul and his current purchase of 
gasoline. Jose Fonte, the owner of the 
Union Oil service station and a U-Haul 
franchisee, disagreed. McEvoy and 
Fonte then attempted to resolve the 
billing dispute through fisticuffs. 
Fonte’s grandfather, who also worked 
at the station, stabbed McEvoy during 
the fight. 


McEvoy sued Union Oil, the franchi- 
sees, U-Haul, and various other de- 
fendants. The trial court granted sum- 
mary judgment in favor of each of the 
defendants other than the owner of the 
service station and the grandfather; 
McEvoy appealed. 

Not surprisingly, the appellate court 
affirmed the decision with respect to 
Union Oil, consistent with the long line 
of cases protecting the oil industry in 
the franchise vicarious liability con- 
text. However, at that point, all parties 
had “conceded” that Union Oil was an 
independent contractor.24 But U-Haul 
was different, the court stated: “As to 
U-Haul, although in form Fonte is a 
franchisee, the agreement and various 
regulations clearly provide evidence 
that U-Haul controlled the daily man- 
ner and means of Fonte’s employment. 
Based on the record before us, we 
cannot, as a matter of law, say that 
an independent contractor relationship 
existed.”25 

Thus, the court found that the ques- 
tion as to whether the franchisee was 
U-Haul’s agent would be determined 
by the jury. If the jury would determine 
that U-Haul was in control of the 
franchisee, then U-Haul could be vicari- 
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ously liable for damages caused by the 
stabbing of a customer by the franchi- 
see’s employee. 

Unfortunately, the opinion does not 
describe the provisions in the franchise 
agreement that led it to conclude that 
the franchisor “controlled the daily 
manner and means of [the franchisee’s] 
employment.” In addition, the appel- 
late court seemed to indicate that if the 
plaintiff had not abandoned its appeal 
of the trial court’s order in the fran- 
chisor’s favor on the issue of negligent 
hiring and retention, that such a cause 
of action might exist. Perhaps other 
evidence had been presented on the 
record dealing with the background of 
the franchisees that disturbed the court. 

U-Haul found itself in another fran- 
chise vicarious liability dispute some- 
time later in Mather v. Northcutt, 17 
Fla. L. Weekly D824 (Fla. 2d DCA 
1992). In the case, Northcutt drove a 
vehicle towing a U-Haul trailer rented 
to him by a U-Haul franchisee. Mather 
claimed that due to defects in the 
vehicle and the rented trailer, 
Northcutt lost control and collided with 
Mather’s vehicle, causing injuries. The 
trial court dismissed the case against 
U-Haul. The court found that Mather 
had “failed to allege facts which would 
establish a duty owed to him by U- 
Haul.” Moreover, the court denied the 
existence of any “apparent agency.” 
Mather could not satisfy the reliance 
element. The court found that Mather 
could not allege that he relied to his 
detriment upon any representations 
made by U-Haul. Mather was merely 
on the road when the vehicle and 
trailer went out of control. Thus, since 
Mather could not have relied on any 
representations of apparent agency, 
U-Haul could not be liable. The appel- 
late court upheld the trial court ruling 
in favor of U-Haul. 

e The Pendulum Swings Back 

The apparent agency theory struck 
a hotel franchisor again in Holiday 
Inns, Inc. v. Shelburne, 576 So. 2d 322 
(Fla. 4th DCA 1991), cause dismissed, 
589 So. 2d 291 (Fla. 1991). In the case, 
patrons of the Rodeo Bar in the Fort 
Pierce Holiday Inn got into a fight in 
an adjoining parking lot, customarily 
used for bar patrons. One of the com- 
batants shot several members of the 
other bar entourage. After a jury trial, 
the plaintiffs were awarded almost 
$6,000,000. 

The claims against Holiday Inns in- 


cluded direct negligence in failing to 
provide adequate security, vicarious 
liability for the negligence of the secu- 
rity guards employed by the franchi- 
see, and apparent agency liability. At 
trial, Holiday Inns was held liable for 
direct negligence and apparent agency. 
It was not held liable for the purported 
negligence of the security guards. Holi- 
day Inns appealed. 

Holidays Inns claimed that there 
was no evidence showing that it was 
in any way responsible for security at 
the hotel or at the bar. The court found 
otherwise, stating that “the record dis- 
closes . . . that Holiday Inns . 
retained the right to control the opera- 
tion and security of the motel/bar.” The 
court cited provisions that the franchi- 
sees were required to follow procedures 
set out in the franchise agreement and 
the manuals, and that the franchisee’s 
managers had to attend a class dealing 
with security issues. Holiday Inns pub- 
lished a loss prevention manual spec- 
ifying guard programs and services, 
and various other aspects of security. 
Moreover, there was testimony that 
Holiday Inns retained the right to 
inspect the premises several times a 
year to ensure compliance. The court 
found that Holiday Inns “retained op- 
erational control over the franchisee 
through the [franchise] agreement and 
cannot escape liability for its negli- 
gence by simply failing to keep abreast 
of its assumed duties.” Apparently, the 
court found that Holiday Inns had 
taken control over security at the hotel 
by proactively setting security stan- 
dards. 

With respect to the apparent agency 
basis of the claims, the court noted 
that its existence is to be determined 
by ajury on a case-by-case basis.26 The 
court noted that evidence showed that 
the Holiday Inns logo represented to 
the public that the hotel and bar were 
part of the Holiday Inns national chain. 
Accordingly, Holiday Inns represented 
that customers would receive a certain 
level of service and safety at the hotel 
and bar.27 The court found that the 
representations were made through ad- 
vertising, signage, and the reservation 
system. 

Holiday Inns claimed that even if the 
representations were made, the plain- 
tiffs could not have reasonably relied 
on the signs since they simply pa- 
tronized the Rodeo Bar and not the 
hotel. But, the court found that suffi- 
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cient evidence for the jury to conclude 
that the plaintiffs relied on the Holiday 
Inns’ signage and system in frequent- 
ing the bar and that they may have 
been attracted to the bar based on the 
association with the Holiday Inns’ sys- 
tem. The opinion contained numerous 
examples of testimony from the plain- 
tiffs on this point.?8 

The holding in Shelburne was fol- 
lowed by that same appellate court 
when assessing a claim involving the 
oil industry. Timing may be everything. 
Had the oil company case in Bransford 
v. Berman, 601 So. 2d 1306 (Fla. 4th 
DCA 1992), been decided prior to the 
Shelburne case, maybe the result would 
have been different. However, after 
holding against Holiday Inns, the court 
apparently could not reconcile the con- 
flict in order to permit Mobil to be 
summarily dismissed out of a similar 
case. 

In Bransford, a gas station employee 

started a fist-fight with a customer. 
The gas station was owned by Mobil 
and leased to the franchisee who oper- 
ated it. The customer sued both the 
franchisee and Mobil, but the trial 
judge granted summary judgment in 
their favor. The appellate court re- 
versed. The court stated: 
As to Mobil . . . under the facts and the 
record ..., it is clear that [it] might be 
liable under the theory of apparent agency 
for failing to provide adequate security 
and/or failing to remedy a foreseeable dan- 
ger. . . [citing Shelburne]. Mobil owned the 
station and prominently displayed its logo 
there in order to induce customers to pa- 
tronize the premises. We are not unaware 
of an earlier case out of this court, [citing 
Sydenham], which might lead to a contrary 
result. However, in Sydenham, the oil com- 
pany did not own the station and had no 
control over it, aside from gasoline sales. 

The court seemed to confuse appar- 
ent and actual agency theories. Never- 
theless, the decision’s effect was simply 
to allow the case against Mobil to 
proceed to trial with the jury to deter- 
mine the agency question. 

e Summary Judgment 

The Florida line of cases up through 
1993, although seemingly irreconcil- 
able in their holdings, were neverthe- 
less starting to create a clear trend 
toward questioning the independent 
contractor status of franchisors and 
franchisees. At the least, the courts 
were moving toward a standard that 
the status was clearly a question of 
fact and should be determined by a 
jury, not by a court as a matter of law. 
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The key to understanding these ap- 
parently inconsistent cases is the con- 
text in which many of them were 
decided; summary judgment granted 
to franchisors. At this stage, the fran- 
chisor is claiming that even assuming 
all of the facts alleged are true, it has 
no liability. However, once the case 
gets beyond summary judgment and 
goes to the jury, the juries appear more 
likely to blur the distinctions and im- 
pose liability. Faced with a jury deter- 
mination on a question within its prov- 
ince regarding the facts (as opposed to 
the law), the courts were compelled to 
follow their determinations since evi- 
dence had been entered into the record 
that could have supported a finding of 
agency. The same evidence was not 
sufficient for other courts in which 
summary judgments were granted, pre- 
cluding a jury determination. Appel- 
late courts facing summary judgment 
dismissals favoring franchisors were 
unable to reconcile the results with the 
cases that were appealed after a jury 
finding against franchisors. 

After these cases, the stage was set 
for the Florida appellate judiciary to 
delegate these issues completely to the 
jury. Since the determination of agency 
is a question of fact, the courts decided 
that juries should always decide them, 
not the trial judge. 0 


Part 2 of this article wil! appear in the 
March 1995 issue. 
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LABOR & EMPLOYMENT LAW 


Monitoring of Employee Telephone 
Calls Under Federal and Florida Law 


mployers may record and/ 
or listen in on employee 
telephone communica- 
tions to gauge employee 
performance, to record agreements 
made between employees and custom- 
ers or vendors, as a security measure, 
or for other business reasons. This 
practice, referred to in this article as 
“employee monitoring,’ is addressed 
by a federal statute and a similar, yet 
more restrictive Florida statute. Em- 
ployers should be aware that these 
statutes provide for criminal penalties 
and civil liability, and they should 
tailor their monitoring programs to 
meet the statutory requirements.! 


Federal Law Applicable 
to Employee Monitoring 

Employee monitoring is subject to 
the Omnibus Crime Control and Safe 
Streets Act of 1968, 18 U.S.C. §§2510- 
2520 (1976) (commonly referred to as 
the “federal wiretap act”).2 In sum- 
mary, §2511 of the act makes it unlaw- 
ful for any person to willfully intercept, 
use, or disclose any “wire, oral or 
electronic communication.” Intercep- 
tion, use, or disclosure of telephone 
conversations comes under the activity 
prohibited by this statute. Bess v. Bess, 
929 F.2d 1332 (8th Cir. 1991). 

Any person found in violation of this 
statute may be imprisoned not more 
than five years, fined not more than 
$10,000, or both. 18 U.S.C. §2511(4). 
In addition, persons whose conversa- 
tions were illegally monitored can seek 
civil damages, including equitable re- 
lief; the greater of actual damages or 
$100 per day of violation or $10,000; 
punitive damages; and costs and attor- 
neys’ fees. 18 U.S.C. §2520(b) and (c). 

The Supreme Court has stated that 
the purpose of the act is to prohibit “all 
interceptions of oral and wire commu- 
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nications except those specifically pro- 
vided for in the Act.” United States v. 
Giordano, 416 U.S. 505, 514, 94 S. Ct. 
1820 (1974). Accordingly, lawful em- 
ployee monitoring may only be con- 
ducted pursuant to the act’s exemp- 
tions. 

e “Extension Telephone Exemption” 

Pursuant to 18 U.S.C. §2510(5)(a)(i), 
employers may monitor their tele- 
phones in the “ordinary course of busi- 
ness.” Several courts have interpreted 
this phrase, establishing the broad 
outlines of permissible monitoring un- 
der this exemption. 

It is clear that the courts will not 
permit this exception in instances in- 
volving the acquisition of personal in- 
formation or gossip. See, e.g., Deal v. 
Spears, 780 F. Supp. 618 (W.D. Ark. 
1991). Employers who desire to moni- 
tor must be able to demonstrate that 
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the monitoring was undertaken exclu- 
sively in the interest of their business 
operations. Compare Epps v. St. Mary’s 
Hospital of Athens, Inc., 802 F.2d 412 
(11th Cir. 1986) (scurrilous remarks 
about supervisor as supervisor within 
exemption), with Watkins v. L.M. Berry 
& Co., 704 F.2d 577 (11th Cir. 1983) 
(remarks about job interview with an- 
other company were personal and may 
not be within exemption). See also 
Briggs v. American Air Filter Co., 630 
F.2d 414, 420 (5th Cir. 1980) (disclo- 
sure of confidential information to com- 
petitor within exemption). 

In Watkins v. L.M. Berry & Co., the 
court set out a framework for analyzing 
this exemption in those states, includ- 
ing Florida, within its jurisdiction. It 
began by noting that an employer’s 
general policy of monitoring is not 
enough to claim the extension tele- 
phone exemption. Jd. at 582. The court 
stated that the inquiry is whether each 
particular interception was within the 
ordinary course of business, and it set 
out the general rule that “if the inter- 
cepted call was a business call, the 
[company’s] monitoring of it was in the 
ordinary course of business. If it was a 
personal call, the monitoring was prob- 
ably, but not certainly, not in the 
ordinary course of business.” Id. 

The court further explained that per- 
sonal calls may only be monitored “to 
the extent necessary to guard against 
unauthorized use of the telephone or 
to determine whether a call is personal 
or not.” Id. Once the employer deter- 
mines that the call is personal in 
nature, it is obliged to cease listening 
immediately, regardless of the content 
of the legitimately heard conversation. 
Id. at 584. 

e Consent of a Party 

Pursuant to 18 U.S.C. §2511(2)(d), 

monitoring is also permissible with the 
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consent of one party to the conversa- 
tion. When there is no express consent 
by one of the parties, the issue of 
implied consent is presented. In Wat- 
kins, 704 F.2d at 581, the 11th Circuit 
stated that knowledge of the capability 
of monitoring alone cannot be consid- 
ered implied consent. The court also 
held that it is the task of the trier of 
fact to determine the scope of the 
consent and to decide whether and to 
what extent the interception exceeded 
that consent. Id. at 582. 

The one-party consent exemption un- 
der the federal law is not applicable in 
Florida, however. As discussed below, 
Florida law applicable to employee moni- 
toring requires the consent of all par- 
ties to the communication. 


Florida Law Applicable 
to Employee Monitoring 

The Florida Security of Communica- 
tions Act, F.S. Ch. 934 (1993), is pat- 
terned after the federal wiretap act and 
is applicable to employee monitoring.® 
Like its federal counterpart, this stat- 
ute prohibits any person from in- 
tentionally intercepting or endeavor- 
ing to intercept any “wire, oral, or 
electronic communication.” F-.S. 
§934.03(1). 

Violations of this statute call for 
criminal penalties, not to exceed a term 
of imprisonment of 10 years and a 
$5,000 fine. F.S. §934.03(4). Civil reme- 
dies, which are similar to those under 
federal law, include equitable relief; 
actual damages (but not less than $100 
per day for each day of violation or 
$1,000, whichever is higher); punitive 
damages; and costs and attorneys’ fees. 
F.S. §934.10. 

The Florida statute also includes an 
extension telephone exemption and an 
“all party” consent exemption. 

e “Extension Telephone Exemption” 

The extension telephone exemption 
under Florida law is found at F.S. 
§934.02(4)(a), and is nearly identical 
to the federal exemption. The courts 
have interpreted this provision in the 
criminal law context, where typically 
the state has used it to attempt to 
justify the admission of evidence which 
would otherwise be inadmissible under 
F.S. §934.06, which prohibits unlaw- 
fully intercepted communications from 
being admitted into evidence. See, e.g., 
State v. Nova, 361 So. 2d 411 (Fla. 
1978); Horn v. State, 298 So. 2d 194 
(Fla. lst DCA 1974). Although there 


are no reported cases in which the 
Florida courts have interpreted this 
statutory exemption in the employee 
monitoring context, the 11th Circuit 
has and, while not binding on the 
Florida courts, the decision is instruc- 
tive.4 

In Royal Health Care Services, Inc. 
v. Jefferson-Pilot Life Insurance Co., 
924 F.2d 215 (11th Cir. 1991), a call 
made from the office of Jefferson-Pilot 
in North Carolina to Royal Health’s 
office in Miami, Florida, was recorded 
without the knowledge of a Royal 
Health employee. The taping was done 
pursuant to a Jefferson-Pilot policy 
that all outgoing calls be recorded. 
Royal Health sued Jefferson-Pilot un- 
der the Florida Security of Communi- 
cations Act, seeking compensatory and 
punitive damages. 

The U.S. District Court for the South- 
ern District of Florida granted sum- 
mary judgment for Jefferson-Pilot, find- 
ing that the extension telephone ex- 
emption applied. On appeal, the 11th 
Circuit interpreted this exemption, iden- 
tifying two prongs to its analysis. “First, 
the communication must be intercepted 
by equipment furnished by a provider 
of wire or electronic communication in 
the ordinary course of its business. 
Second, the call must be intercepted 
in the ordinary course of its business.” 
Id. at 217. 

There was no dispute that the tele- 
phone used to intercept the call was 
supplied by Southern Bell in the ordi- 
nary course of its business; however, 
the plaintiff argued that the recorder, 
not the telephone, made the intercep- 
tion. The court concluded that the 
interception occurred at the telephone 
extension, and then addressed whether 
the interception occurred within the 
ordinary course of Jefferson-Pilot’s busi- 
ness. The court found that to be an 
“easy” determination, because the call 
was made pursuant to Jefferson-Pilot’s 
company policy, it was not a personal 
call, and the entire transcript con- 
cerned business matters. Having found 
that both prongs of the exemption had 
been met, the court affirmed the dis- 
trict court’s summary judgment. 

e Consent of All Parties Required 

The consent exemption under Flor- 
ida law found at F.S. §934.03(2)(d) is 
more stringent than the federal law,5 
requiring the consent of all parties to 
the communication. The “all party” 
consent requirement was upheld by the 
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Florida Supreme Court in State v. 
Tsavaris, 394 So. 2d 418 (Fla. 1981).§ 
Thus, if an employer desires to avail 
itself of this exemption, it must obtain 
the consent of all parties to the moni- 
tored conversations. 


Conclusion 

Employee monitoring without con- 
sent of the parties presents some risk 
due to the uncertainty involved in how 
the Florida courts would interpret the 
extension telephone exemption. The 
risk presented is that an employee, 
customer, or other individual who may 
happen to learn that his or her calls 
were monitored without consent, may 
seek legal relief under state or federal 
statutes. In addition, but perhaps less 
likely in the employee monitoring con- 
text, state or federal governments could 
prosecute for violations of the wiretap 
laws. 

The risks associated with nonconsen- 
sual employee monitoring may be less- 
ened considerably if the monitoring 
program is carefully conducted to in- 
tercept only business communications, 
as is permitted by the 11th Circuit’s 
interpretations of the state and federal 
wiretapping laws.” 

Employee monitoring may be accom- 
plished without risk of exposure to 
criminal and/or civil liability if consent 
of all parties to the monitoring is 
obtained. As the trier of fact would 
determine whether consent exits in 
any given case, every reasonable step 
should be taken to establish explicit 
or implied consent of all parties to 
monitored communications. 0 


1 Government employers also need to 
consider possible legal challenges based on 
Fourth Amendment protection against un- 
reasonable search and seizure. See Smyth, 
Eavesdropping on Extension Telephones as 
Invasion of Privacy, 49 A.L.R. 4th 430 
(1986). 

2 Federal legislation has been proposed 
to specifically address the issue of employee 
monitoring. The so-called “Privacy for Con- 
sumers and Workers Act” has been intro- 
duced in Congress the last few terms. See, 
e.g., H.R. 1900, 103d Cong., 1st Sess. (1993) 
and S. 984, 103d Cong., Ist Sess. (1993). 
Key provisions of H.R. 1900 include “prior 
written notice describing the forms of moni- 
toring to be used, . . . work performance 
requirements if the methods affect the em- 
ployees, and the methods of monitoring.” 
The bill also would require employers to 
inform customers of such monitoring prac- 
tices in any recorded message, and if the 
employer does not use a recorded message, 
to prominently place in its bills a statement 
that the employer is monitoring its calls. 


5 


This bill is presently in committee and is 
not likely to come before the full House of 
Representatives during the 103d Congress. 
3 Employees or others who have been 
monitored could also bring tort actions based 
on evolving privacy right theories. See 
Cavico, Invasion of Privacy in the Private 
Employment Sector: Tortious and Ethical 
Aspects, Houston L. Rev. (fall 1993). Al- 
though Florida law recognizes a cause of 
action in tort for invasion of privacy (Cason 
v. Baskin, 20 So. 2d 243 (Fla. 1945)), re- 
search did not disclose any reported em- 
ployee monitoring cases under Florida law 
sounding in tort. 

4 State courts, in construing and 
interpreting state law, are not bound by the 
decisions of the federal courts. 20 Am. Jur. 
2d Courts, §225; International Association 
of Bridge, Structural, Ornamental and Iron- 
workers v. Blount Int., Ltd. , 519 So. 2d 1009, 
1012 (Fla. 2d D.C.A. 1987). 

5 The states are permitted to regulate in 
this area, notwithstanding the federal wire- 
tap act’s preemption in the field of intercep- 
tion of wire communications, providing that 
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the state standards are at least as strict as 
those set forth in the federal law. State v. 
McGillicuddy, 342 So. 2d 567, 568 (Fla. 2d 
D.C.A. 1977). 

6 In State v. Tsavaris, 394 So. 2d 418 
(Fla. 1981), the Florida Supreme Court 
explicitly recognized the distinction between 
this statutory provision and the federal law 
but reasoned that “[wJhile the federal wiretap- 
ping legislation envisions that one’s right 
to privacy must be subordinate to law 
enforcement interests when one party con- 
sents to the interception of a conversation, 
‘[t]he [Florida] legislature has determined 
as a matter of state public policy that the 
right of any caller to the privacy of his 
conversations is of greater societal value 
than the interest served by permitting eaves- 
dropping or wiretapping’” Tsavaris, 394 
So. 2d at 421-23. 

7 The Florida statute also provides a 
complete defense to civil, criminal, or ad- 
ministrative action based on a “good faith 
determination” that federal or Florida law 
permitted the complained-of conduct. Fia. 
Star. §934.10(2)(b) (1993). 
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Parker Creates Confusion 
in Land Use Appeals 


he Florida Supreme Court, 

in the recent case of J. 

Gwyn Parker v. Leon 

County, 627 So. 2d 476 
(Fla. 1993) (Parker IID), partially re- 
solved a conflict that had generated 
considerable confusion in land use law. 
The First District Court of Appeal held 
that the Local Government Com- 
prehensive Planning Act! granted the 
exclusive vehicle for judicial review 
under the LGCPA. The First District’s 
decision eliminated traditional com- 
mon law certiorari review in the circuit 
court. The Supreme Court rejected this 
conclusion but, unfortunately, went 
much further. As a result, the LGCPA’s 
remedy provisions are now not avail- 
able to a property owner who seeks 
review of adverse administrative ac- 
tion by local government land use agen- 
cies. This article will examine the ana- 
lytical framework employed by both 
courts in reaching their conflicting con- 
clusions. 

The Supreme Court failed to recog- 
nize the legislative intent of the act’s 
remedy provisions. That goal was to 
expand the traditional notion of stand- 
ing by blending in much more liberal 
administrative standing notions. Parker 
IIT is also inconsistent with the court’s 
own precedent on standing. 


The Certiorari Controversy— 
Parker I and Il 
e Judicially Sanctioned Administrative 
Mugging 

Emerald Acres and Parker submitted 
development applications to Leon 
County’s planning commission in ac- 
cordance with the county’s com- 
prehensive land use plan. The com- 
mission, after review, denied the appli- 
cations. The alleged basis for denial 
was that “the proposed subdivisions in 
the area were too dense.”2 The appli- 
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cants sought and were denied relief by 
the board of county commissioners. 
The county commission did, however, 
remand the application to the planning 
commission. The planning commission, 
on remand, was to “advise the respon- 
dents as to how the plats could be 
corrected to make the proposed subdi- 
visions consistent with the county’s 
comprehensive plan.? After unsuccess- 
ful negotiations, Parker and Emerald 
Acres successfully obtained certiorari 
review in circuit court. The circuit 
court specifically held that: 

{I]nasmuch as the A-2 zoning classification 
for the subject properties had never been 
changed, and since the subdivision plats 
were consistent with such zoning classifica- 
tions . . . the subdivisions were consistent 
with the comprehensive plan. . . therefore 
the denials of the proposed plats based on 
inconsistency with the comprehensive plan 
were erroneous.* 


Ironically, the finding that the county 
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arbitrarily violated its own plan has 
survived three state appeals and one 
federal district court review.® 

On appeal, Leon County argued that 
the applicants’ failure to comply with 
the notice requirements of F.S. 
§163.3215(b)(4) precluded certiorari re- 
lief and that the circuit court erred 
when it did not dismiss the action.® 
The First District agreed with the 
county’s position holding that the no- 
tice provisions were mandatory. This 
conclusion, in the First District’s view, 
was warranted because “a local govern- 
ment body often proceeds in an infor- 
mal, free-form manner.? Mandatory 
reading of the notice provisions was 
therefore reasonable and logical and 
had the “salutary effect of putting such 
governmental body on notice that it 
should be prepared to defend its action 
and will need to create a record to sup- 
port that action.”® Judge Nimmons, in dis- 
sent, approved the trial court’s inter- 
pretation of the statute’s notice 
provisions. That reading found the no- 
tice provisions applicable only when a 
third party institutes an action when 
a local government has approved a 
development applicant’s proposal.? The 
First District denied rehearing but re- 
manded with leave to amend when 
Emerald Acres alieged that it had, in 
fact, complied with statutory notice 
requirements. 


Parker l-—Emerald Acres 
Stands Alone 

Emerald Acres dutifully returned to 
the trial court and filed an amended 
petition for certiorari and mandamus. 
The circuit court found that the veri- 
fied complaint was filed with Leon 
County 58 days after the decision of 
the county commission, and the com- 
plaint was time-barred.!! The district 
court affirmed, rejecting Emerald Acres’ 


contention that the statutory notice did 
not begin to run until the county’s 
decision was reduced to writing.!2 The 
court also rejected, without real discus- 
sion or analysis, Emerald Acres’ argu- 
ment that the legislatively imposed 
time limits invaded the appellate rule- 
making authority of the Supreme 
Court.!3 These requirements, in the 
court’s view, constituted a substantive 
condition precedent to instituting the 
statutory cause of action.!4 The court 
also noted the statutory remedy was 
exclusive. “Common Law Certiorari is 
not available.”!5 

Judge Kahn, on stare decisis princi- 
ples, reluctantly concurred. To Kahn, 
“sufficient cause exist[ed] to question 
the propriety of applying the statute 
to bar the present action.”!© The new 
remedy provision, he believed, should 
be read expansively and therefore be 
cumulative to existing common law 
certiorari review.!7 Judge Kahn stated 
that the analytical framework employed 
by the majority raised serious constitu- 
tional questions. Those questions con- 
cerned both the legislature’s authority 
to lessen the circuit court’s subject 
matter jurisdiction and also constitute 
an invasion of the Supreme Court’s 
rule-making authority.}8 

The Supreme Court accepted jur- 
isdiction, setting the stage for Parker 
III.19 The Supreme Court partially re- 
solved the conflict and avoided the 
constitutional issues raised by Judge 
Kahn. Common law certiorari was avail- 
able only because a property owner 
“seeking review of a denial [of develop- 
ment] does not fall within the scope of 
the subsection.”2° The result is proble- 
matic from several standpoints. 


Parker 
Expansion Equals Retraction 

The court looked first to the remedy 
provisions in the LGCPA. Section 
163.3215(1), the court noted, allows 
an aggrieved or adversely affected party 
to attack a development order which 
materially alters, “the use, density, or 
intensity of use of the piece of prop- 
erty.”2! An owner whose application is 
denied, the court reasoned, “does not 
seek to prevent action on a develop- 
ment order.”22 The denial order simply 
“preserves the status quo and no fur- 
ther action is possible.”23 

The court then examined 
§163.3215(4),24 which requires an ad- 
versely affected party to file a verified 


complaint with the appropriate local 
government.”5 This, the court reasoned, 
“would be a superfluous requirement 
with regard to an applicant who has 
made their [sic] position known to the 
government.” 

Finally, the court looked to F.S. 
§163.3215(6) to support its conclusion. 
That language provides that an attor- 
ney or party’s signature on the verified 
complaint constitutes a certificate that 
action is not interposed for any im- 
proper purpose such as harassment.?6 
The legislature’s use of the word “inter- 
pose” was of particular importance to 
the court, because it means “to inter- 
fere, intervene or stop between parties 
cannot apply to an original party to the 
proceeding.”27 

The court acknowledged that the act 
extended standing to any person who 
will suffer an adverse effect to an 
interest protected by the plan. The 
court also conceded that an aggrieved 
or adversely affected person could seek 
relief from any action on a development 
order.?8 Finally, the court noted that 
action, as statutorily defined, clearly 
encompassed either denial of a devel- 
opment order or granting one with 
special conditions, but concluded that 
a landowner seeking review does not 
fall within the scope of the remedy’s 
provision.29 


Conflict Unresolved: 
Parker Il-—The Aftermath 

The Supreme Court’s result and rea- 
soning is troubling from several as- 
pects. First, a strong argument can be 
made that the court failed to fully 
consider a critical distinction in the 
LGCPA’s definitional format. A devel- 
opment order means “any order grant- 
ing, denying, or granting with con- 
ditions an application for a develop- 
ment permit.’3° Development permit, 
in turn, is defined as including “any 
building permit, zoning permit, subdi- 
vision approval, rezoning certification, 
special exception, variance or any other 
official action of local government hav- 
ing the effect of permitting the develop- 
ment of land.”31 

The act distinguishes between the 
two discrete development events, i.e., 
the order and the permit. The develop- 
ment order does not permit devel- 
opment as defined by the act. Develop- 
ment is “the carrying out of any build- 
ing activity;’32 and is triggered by the 
development permit, not the develop- 
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ment order. Viewed in context, the 
order is a yellow or cautionary light 
while the permit is the green or go 
light. In this context, the act envisions 
a two-step approval process. The devel- 
opment order is a conceptual or general 
approval. The development permit is 
the operational “turning of the dirt” 
stage. 

This is supported by the act’s condi- 
tional approval language. A develop- 
ment order can be granted with condi- 
tions, e.g., capital facilities, road net- 
works, or ecological preconditions. 
These arguably would have to be in 
place or assured before permits could 
be issued. Satisfaction of the foregoing 
would be condition(s) precedent to issu- 
ance of the permit. This reading of the 
act would provide local governments 
with some measure of flexibility while 
attaining the over-all goal of orderly 
growth. 

The Supreme Court’s premise that 
denial merely preserves the status quo 
is problematic at best. It fails to ana- 
lytically account for conditional ap- 
proval. The development order, in either 
case, is not self-executing. The action 
that matters, the one that alters den- 
sity or use, is the permit and not the 
order. If not, why would action have 
to be taken on a development order at 
all? Indeed, what would be the need for 
a permit, as defined by the statute? 
Defined, it must be emphasized in ac- 
tive operational terms. Further, the 
legislature’s use of the word “any” with 
regard to a development order specifi- 
cally includes denial as well as ap- 
proval.°3 Thus the court’s reading of 
the statute arguably violates basic rules 
of statutory construction.*4 

The Supreme Court’s interpretation 
of subsection six of the remedy provi- 
sion is also open to serious question. 
The court argued that the legislature’s 
use of the word “interpose” indicated 
that the act’s remedy provisions were 
only available to intervening third par- 
ties. Interpose, the court maintained, 
means “to interfere or intervene, or to 
step between parties at variance.”35 
The applicant, therefore, as an “origi- 
nal party” does not qualify. The court’s 
construction of “interpose”°® in this 
fashion allowed the legislature to in- 
vade the procedural realm of the Su- 
preme Court. In allowing this legis- 
lative incursion, the court ignored its 
own treatment of similar language as 
procedural in nature. One need only 
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examine the newly approved rules of 
juvenile procedure to find a strikingly 
similar provision.37 

Even more critically, the Supreme 
Court, in Parker III, allowed the legis- 
lature to define who is a necessary, 
proper, or indispensable party. The 
court, given its reading of the act, has 
arguably allowed the legislature to 
exclude an indispensable party from 
the LGCPA to remedy provisions. In 
Roger’s Ford Construction Corp. v. Car- 
landia Corp., 626 So. 2d 1350 (Fla. 
1993), the court rejected the legisla- 
ture’s power “to constitutionally deter- 
mine whether a party has standing in 
a particular case.”38 Standing “con- 
cerns a court’s exercise of jurisdiction 
to hear and decide the cause pled by a 
particular party.”39 Generally, the court 
observed, “one with a legally protectable 
right or interest at stake in an other- 
wise justiciable controversy is a proper 
party to obtain judicial resolution of 
that controversy.”4°9 These two deci- 
sions appear irreconcilable and will 
generate further uncertainty on the 
question of which branch, legislative 
or judicial, determines standing. 

Finally and most regrettably, the 
Supreme Court, in Parker III, did not 
discuss its own historical approach to 
standing under the LGCPA. Prior to 
the 1985 amendments, the Supreme 
Court had extended standing under 
the act only to parties “who have a 
legally recognizable right which is ad- 
versely affected.”4! That did not in- 
clude “citizens who are only affected 
in common with the community as a 
whole”42 but did include a property 
owner. The legislature, apparently in 
response to the decision, liberalized 
standing requirements.42 The 1985 
amendments, as Judge Anstead noted 
in Southwest Ranches v. Broward 
County, 502 So. 2d 933 (Fla. 4th DCA 
1987), liberalized standing require- 
ments and demonstrated a clear legis- 
lative policy in favor of enforcement of 
a comprehensive plan by groups that 
would not meet the more restricted 
common law concept of standing.*4 In 
fact, the Supreme Court, in Parker III, 
cited both Southwest Ranches and Citi- 
zen’s Growth favorably, but reached 
an anomalous result that an owner 
who had standing under the act’s prior 
more restrictive definition now did not 
have it under the liberalized provi- 
sions. Surely, as Judge Kahn noted in 
Parker II, a more logical and histori- 


cally justifiable approach would have 
recognized that the act’s intent was to 
allow greater access by reasonably con- 
cerned individuals and groups,** a leg- 
islative recognition that development 
can have multi-faceted effects that are 
not confined to the property owner and 
a local government. Viewed in this 
light, as Judge Kahn argued, the 
LGCPA simply provides a cumulative 
remedy with broader standing. This 
reading of the statute would have been 
consistent with precedent and pre- 
cluded the anomalous result in Parker 
III, a result that will lead to further 
constitutional confusion, increased fed- 
eral court intervention in what are 
actually state matters, and increased 
inverse condemnation claims by dis- 
gruntled property owners. 

The legislature directly contributed 
to the present situation when it drafted 
the remedy provisions of the LGCPA. 
The amendments indiscriminately 
blend administrative law standing con- 
cepts with traditional common law and 
equitable remedies. The statute, in 
effect, has thrown the bench and bar a 
legislative knuckleball. It is not sur- 
prising, therefore, that the First Dis- 
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trict and the Supreme Court both struck 
out. A proper adjustment to the judicial 
swing requires a detailed discussion of 
classic common law standing and the 
more expanded notions of administra- 
tive standing engrafted onto the act’s 
remedy provisions. 

Thus the position of Judge Kahn and 
also Judge Griffin in Splash and Ski 
v. Orange County, 596 So. 2d 491 (Fla. 
5th DCA 1992),46 is a better reasoned 
and more flexible approach. That ap- 
proach, as indicated, views the statu- 
tory remedies as cumulative to existent 
ones. This would allow the circuit court 
a degree of flexibility and also allow 
the litigants to select their own forum 
after local government has made its 
initial decision. This approach is even 
more practical in light of Brevard 
County v. Snyder, 627 So. 2d 469 (Fla. 
1993). In Snyder the court recognized 
that some post-plan land use decisions 
are quasi-judicial in nature. It would 
allow all litigants to make a record at 
the initial hearing then proceed with 
a full record into circuit court for certio- 
rari review. Certiorari would likely be 
the preferred review vehicle. The par- 
ties having had a full record hearing 
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would be spared the additional expense 
and delay of a de novo hearing. This 
procedure would be more advantageous, 
efficient, and cost-effective to all con- 
cerned. It could also more effectively 
allow participation by environmental 
and citizens groups, who may lack the 
resources to engage in protracted and 
expensive litigation under LGCPA rem- 
edy provisions.*7 

In conclusion, the Supreme Court in 
Parker III resolved a perplexing issue 
in the field of land use law. The deci- 
sion regrettably left serious questions 
unanswered and injected new uncer- 
tainty into an already unsettled area 
of the law. Hopefully, either the court 
or the legislature will revisit the area 
and clarify or resolve the remaining 
problems. 


A portion of this article was pub- 
lished in the fall 1994 issue of the St. 
Thomas Law Review. 

1 Fra. Star. §163.3161, et seg. (the 
LGCPA,; the act). 

2 Leon County v. Parker, Leon County 
v. Emerald Acres, 566 So. 2d 1315, 1316 
(Fla. ist D.C.A. 1990) (Parker I). 

3 Id. 

4 Id. The circuit court thus implicitly 
found Leon County’s actions arbitrary, ca- 
pricious, and unreasonable. Martin Shapiro, 
in Who Guards The Guardians, at 584 
(Athens, 1988) describes this standard of 
judicial review as highly deferential: “A 
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kind of judicially imposed lunacy test for 
review of administrative decision making.” 

5 Parker, one of the combatants in Parker 
I, fared much better in federal court. Judge 
Stafford found that Leon County’s actions 
were so arbitrary that they amounted to a 
violation of 42 U.S.C. §1983. See 6 Fla. L. 
Weekly D585. 

6 Fra. Star. §163.3215(b)(4) requires that 
an aggrieved party file a verified complaint 
with the local government within 30 days 
of the adverse action. 

7 Parker I, 566 So. 2d at 1317. 

8 Id. 

9 Id. at 1318. 

10 Td. 

11 Emerald Acres v. Leon County, 601 So. 
2d 577, 579 (Fla. Ist D.C.A. 1992) (Parker 
II). 
12 Td. at 580. The commission, it should 
be noted, did not simply deny the applica- 
tion. It suggested further meetings to iron 
out details. It is difficult to fathom how 
either applicant could have known that the 
administrative clock was ticking. 

13 Id. The court did not discuss the ques- 
tion of the circuit court’s constitutional 
subject matter jurisdiction. If the LGCPA 
is the sole vehicle and certiorari review in 
the circuit court is unavailable, the legisla- 
ture has clearly restricted the constitutional 
jurisdiction of the circuit court. This is 
discussed in 18 Nova L. Rev. 1290 (winter 
1994). 

14 Id. 

15 Jd, 

16 Td. at 581. Judge Kahn also questioned 
whether the procedural spring gun used by 
Leon County “really fits into the free form 
model assumed by the majority.” See supra 
note 7 and accompanying text. 

17 Td. at 583. 

18 Id., citing Splash and Ski v. Orange 
County, 596 So. 2d 491 (Fla. 5th D.C.A. 
1992). 

19 Parker III, 627 So. 2d 469 (Fla. 1993). 

20 Td. at 480. 

21 Td. at 478, citing Fia. Star. §163.3215(1) 
(emphasis supplied). 

22 Td. at 479. 

23 Td. 

24 Fria. Srar. §163.3215(4). 

25 Parker III, 627 So. 2d at 479. 

26 Fra. Star. §163.3215(6). 

27 Parker III, 627 So. 2d at 479, citing 7 
Oxronp Dictionary at 1130 (2d ed. 1989). 

Id. 

2 Id. 

30 Fra. Star. §163.3164(6). 

31 Fra. Star. §163.3164(7) (emphasis sup- 
plied). 

32 This definition is borrowed from Fia. 
Star. §380.04 (emphasis supplied). 

33 Fra. Star. §163.3164(6). 

34 1) Words are to be taken in their 
ordinary meaning unless they are technical 
terms or words of art. 2) Every word and 
clause must be given effect. K. LLEWELLYN: 
THe Common Law Trapition at 525 (Boston 
1960). The Supreme Court, in effect, 
amended the statute to read “some” rather 
than “all.” 

35 Parker III, 627 So. 2d at 479. 

36 Id. 

37 The signature of a person shall consti- 
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tute a certificate that the paper or pleading 
has been read; that to the best of the 
person’s information or belief there is good 
ground to support it, and that it is not 
interposed for delay. In re amendments to 
the Florida Rules of Judicial Procedure, 608 
So. 2d 487, 488 (Fla. 1992). (Emphasis 
supplied.) 

38 Roger’s Ford Construction Corp. v. Car- 
landia Corp., 626 So. 2d 1350, at 1352 (Fla. 
1993). 

39 Td. (emphasis supplied). 

40 Td. Arguably that would seem to in- 
clude a property owner denied use of prop- 
erty by the government. The act itself also 
expresses an intent that it be construed 
broadly to accomplish its stated purposes 
and objectives. One of those clearly stated 
objectives was that private property not be 
taken without due process of law (Fia. Star. 
§163.3194(4)(a)(b)). Due process, at a mini- 
mum, usually allows a directly affected 
person to be heard when that person’s 
interests are at stake. 

41 Citizens Growth Management Coali- 
tion v. City of Palm Beach, 450 So. 2d 204, 
208 (Fla. 1984). 

42 Td. at 207. 

43 Given the court’s language in Rogers, 
the legislature’s authority to expand stand- 
ing might be questioned. Expanded stand- 
ing, however, is distinguishable, on consti- 
tutional grounds from a limitation. See 
notes 38 and 39, and accompanying text. 

44 Southwest Ranches v. Broward County, 
502 So. 2d 933, at 935 (Fla. 4th D.C.A. 
1987). 

45 Parker II, 601 So. 2d at 584. See also 
Splash and Ski v. Orange County, 596 So. 
2d 491 (Fla. 5th D.C.A. 1992). 

46 Id. 

47 Common law certiorari would clearly 
constitute “other relief” referred to in the 
remedy provision of the LGCPA. 
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recommendation fre- 

quently made to individu- 

als who have accumulated 

large amounts of wealth 
which include a portfolio of stocks and 
other securities appreciating in value, 
is to make outright gifts of said assets 
to remove the future appreciation from 
taxation in their estate. Unfortunately, 
such a transfer will utilize the unified 
credit dollar-for-dollar in excess of the 
annual exclusions used; and if the 
transferor dies within three years of 
the transfer, the future appreciation 
will be included in the estate. Given 
this inherent risk and the fact that 
most estates include the ownership of 
at least one personal residence, consid- 
eration should be given to the estab- 
lishment of a qualified personal resi- 
dence trust (QPRT). 

The QPRT was created in 1990 un- 
der §2702 of the Internal Revenue 
Code (IRC) and the regulations there- 
under permitting a personal residence 
owner to gift a remainder interest in 
his or her residence to children or other 
beneficiaries while retaining the right 
to reside there. The opportunity in 
using this trust is to eliminate a sub- 
stantial portion of the value (including 
future appreciation) from the grantor’s 
gross estate if the grantor outlives the 
term of the trust. 


Mechanics of Operation 

To illustrate the estate tax savings, 
assume that the grantor is a 55-year- 
old single male who transfers his resi- 
dence valued at $400,000 free and clear 
of any mortgages into a three-year 
term QPRT. The residence is expected 
to appreciate in value by five percent 
each year. The assumed marginal es- 
tate tax rate is 55 percent. If the 
grantor survives the three-year term 
established by the trust, his estate 
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would save $89,743 in estate taxes.! 
By excluding the appreciation on the 
residence, the estate tax savings 
amounts to $55,065.2 

If the grantor passes away before the 
trust term ends, the fair market value 
of the residence as measured at the 
date of death will be included in his 
estate because he retained the posses- 
sion or enjoyment of the property.? 
However, the regulations provide a 
mechanism for reducing the amount 
of taxable gifts previously reported 
when the residence was initially trans- 
ferred to the trust by reducing the 
amount of aggregate taxable gifts us- 
ing the lesser of 1) the increase in the 
individual’s taxable gifts resulting from 
the interest being valued at the time 
of the initial transfer, or 2) the increase 
in the individual’s taxable gifts (or 
gross estate) resulting from the subse- 
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quent transfer of the interest.4 This 
adjustment puts the grantor in the 
same position as if he held the resi- 
dence outright and never transferred 
it to the trust. 

In contrast to transferring a resi- 
dence to a QPRT, had the grantor 
made an outright gift of securities 
equal to the value of the remainder 
beneficiary’s interest, at best the fu- 
ture appreciation in the securities is 
excluded from the grantor’s estate. In 
order to obtain this benefit, the grantor 
must survive three years subsequent 
to the date of the gift. Otherwise, the 
fair market value of the gift atthe date 
of death is included in his gross estate.5 
Using a five-percent appreciation rate 
over a three-year period and one an- 
nual gift tax exclusion, the estate tax 
savings amounts to $25,998. The tax 
savings is potentially greater using the 
QPRT because the value of the gift is 
reduced by the grantor’s retained in- 
terest. 


Property Considerations 

The number of residences available 
for transfer to QPRT’s is limited to 
two, which includes the full or undi- 
vided fractional interest of a principal 
residence and one other residence.’ 
Under this definition, a married couple 
can have up to three residences held 
in QPRT’s by using their principal 
residence and two other personal resi- 
dences. Because the principal residence 
is counted as one of the two available 
residences qualifying for QPRT treat- 
ment, an individual who does not own 
his or her principal residence but owns 
more than one vacation residence can- 
not attain the maximum quantity of 
two residences unless a vacation resi- 
dence is converted to a principal res- 
idence. 

The residence must be available to 


4 


the grantor and used in a qualifying 
manner whereby its primary use is as 
a residence of the grantor when occu- 
pied by the grantor during the term of 
the trust. Although the grantor may 
be forced for health reasons to leave 
his or her residence to live in a nursing 
home, its qualification is preserved 
provided that the residence continues 
to be available to the grantor. How- 
ever, should the availability of the 
residence be restricted due to its rental 
to an unrelated third party, the resi- 
dence ceases to be held for use as a 
personal residence.® 

Recognizing that a residence may 
have other uses co-existing with the 
grantor’s use as a residence, such as 
with vacation homes and homes involv- 
ing trade or business use, the regu- 
lations and rulings provide some flexi- 
bility in permitting dual uses and 
various types of dwelling units. Eligi- 
ble types of dwelling units include a 
house, apartment, condominium, mo- 
bile home, boat, or similar property 
providing the basic living accommoda- 
tions of sleeping space, toilet, and cook- 
ing facilities.!° Also eligible is stock in 
a cooperative building which evidences 
the owner’s rights under the proprie- 
tary lease of the actual dwelling unit.!! 
A time-sharing interest in a dwelling 
unit may also be eligible even though 
the grantor’s right to use the property 
is restricted by an arrangement 
whereby two or more persons with 
interests in the property agree to exer- 
cise control over the property for 
different periods during the taxable 
year. 

There are some limitations as to the 
extent that a residence which includes 
additional land and other structures 
can qualify for placement to a QPRT. 
A personal residence may include ap- 
purtenant structures used by the gran- 
tor for residential purposes and 
adjacent land not in excess of that 
which is reasonably appropriate for 
residential purposes (taking into ac- 
count the residence’s size and loca- 
tion).15 Adjacent land, in the ap- 
propriate circumstances, can include 
distinct parcels.'4 Such was the case 
with a grantor whose residence was 
on a 10-acre parcel which originally 
consisted of three lots; however, be- 
cause all the lots were treated as one 
parcel on the local tax map and the 
size of the grantor’s home and land 
was comparable to the size of other 


homes and lots in the surrounding 
area, the Internal Revenue Service 
concluded that this residence and adja- 
cent land qualified for placement in a 
QPRT.15 

Under certain circumstances, the 
QPRT may also contain some cash 
along with the personal residence. With- 
out considering the prospect of a sale, 
replacement, improvement, or involun- 
tary conversion of the residence, the 
governing instrument may permit ad- 
ditions of cash to the trust, and may 
permit the trust to hold additions of 
cash in a separate account. The maxi- 
mum cash allowed to be held in the 
account is the amount required for 
payment of trust expenses (including 
mortgage payments) already incurred 
or reasonably expected to be paid by 
the trust within the next six months.!& 
While this provides the option for the 
grantor to fund the trust with cash so 
that the trust can pay the expenses 
directly, the limitation in amount to six 
months’ worth of expenses, as well as 
the requirement that upon the end of 
the term all remaining cash must be 
distributed to the grantor, does not 
present an opportunity to prevent the 
appreciation of those liquid assets from 
being included in the grantor’s estate. 


Unified Credit Leveraging 

The Code provides that the amount 
by which the value of the property 
exceeds the value of the consideration 
shall be deemed a gift.!7 In our illustra- 
tion, the grantor did not receive any 
consideration from the remainder bene- 
ficiaries for the transfer of the resi- 
dence to the trust; therefore, such a 
transfer generated a taxable gift of 
$299,881. Assuming that the grantor 
has sufficient unified credit available, 
the transfer of the residence into the 
trust incurs no gift tax liability but 
only a reduction in unified credit. 
Where the grantor has an insufficient 
amount of unified credit available or 
desires to reduce the taxable value of 
the gift, several alternatives are avail- 
able. 

Since the value of a retained interest 
increases as the underlying term of the 
trust increases, the value of the gift 
decreases accordingly. In our illustra- 
tion, extending the term from three to 
five years generates a taxable gift of 
$246,372, achieving a decrease in gift 
value of $53,509.18 While this exten- 
sion achieves a greater gift tax savings, 
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the benefit of such a reduction must 
be evaluated against the risk that the 
grantor dies before the date the trust 
terminates. 

The gift value of the remainder inter- 
est is decreased by any consideration 
received. A nontax reason for requiring 
payment from a remainderman could 
be that due to certain beneficiaries’ 
lack of blood relationship to the gran- 
tor, it is equitable for them to pay value 
for their interest. This issue typically 
arises in the context of children from 
a prior marriage, such as presented in 
the facts in one ruling involving five 
remainder beneficiaries of which four 
were the grantor’s children and the 
fifth was a child from her spouse’s prior 
marriage. In exchange for a one-fifth 
interest in the residence, the fifth child 
paid to the grantor cash equal to the 
present value of the one-fifth remain- 
der interest in the trust. The IRS ruled 
that such an arrangement does not 
disqualify this trust as a QPRT; how- 
ever, a gift will occur to the extent that 
the value of the consideration paid was 
less than the fair market value of the 
one-fifth remainder interest.!9 In our 
illustration, if the remainder benefici- 
aries were to pay the grantor $250,000 
for their interest in the trust, the 
transfer of the residence would trigger 
a taxable gift of $49,881.2° While such 
a transaction will reduce the estate tax 
consequences, the grantor must recog- 
nize gain from the disposition of a 
remainder interest in the residence to 
the extent that the amount realized 
exceeds the product of his adjusted 
basis multiplied by the remainder fac- 
tor computed for this transfer. Assum- 
ing the grantor in our illustration has 
an adjusted basis of $200,000, the gain 
recognized is $100,059.21 

Where the residence is owned by the 
grantor and the grantor’s spouse, each 
spouse could transfer his or her frac- 
tional interest in the residence to one 
QPRT and elect to split the gift be- 
tween themselves. The valuation of the 
trust should be based on the older 
spouse to provide a lower gift value. 
The younger spouse should be desig- 
nated as the recipient of the reversion. 
This results in the younger, surviving 
spouse owning the house outright and 
securing the marital deduction to offset 
its inclusion in the decedent’s estate 
should the older spouse not outlive the 
trust term. 

The underlying property could be 


© 
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severed into separate residences or 
components to lower the gift value or 
diversify the risk. This concept of sev- 
erability was considered by the IRS in 
a ruling request involving a grantor 
and his spouse jointly owning two 
parcels of land adjacent to one another. 
Each parcel contained a separate vaca- 
tion home connected by a permanent 
deck and walkway. The IRS ruled that 
it was permissible for the couple to 
divide this realty so that each struc- 
ture is separately owned by one or the 
other spouse as his or her own resi- 
dence.22 Such a result seems reason- 
able where each structure contains the 
basic living accommodations previously 
identified, even though the size of each 
structure may be different. Therefore, 
it would appear permissible to “carve 
off’ a guest house from an adjacent 
main house and have each dwelling be 
subject to its own terms. 


Characterization 
as a Grantor Trust 

Certain planning opportunities exist 
with the QPRT provided that the gran- 
tor trust rules are applicable. The Code 
provides that the grantor shall be 
treated as the owner of any portion of 
a trust in which he or she has a 
reversionary interest in either the cor- 
pus or the income therefrom if, as of 
the inception of that portion of the 
trust, the value of such interest ex- 
ceeds five percent of the value of such 
portion.23 Also, the grantor shall be 
treated as the owner of any portion of 
a trust in respect of which a power of 
administration is exercisable in a non- 
fiduciary capacity to reacquire the trust 
corpus by substituting property of an 
equivalent value.24 Therefore, as the 
owner of the entire trust corpus, all of 
the income including any capital gains 
is recognized by the grantor. 


Disposition of the Residence 
A trust ceases to become a QPRT 
once the residence ceases to be used or 
held for use as a personal residence of 
the grantor.25 Within 30 days thereaf- 
ter, the assets must be distributed 
outright to the grantor or converted to 
and held for the balance of the gran- 
tor’s term in a separate share of the 
trust meeting the requirements of a 
qualified annuity interest.26 The regu- 
lations provide that when the entire 
trust ceases to be a QPRT and requires 
conversion to a qualified annuity inter- 


est, the amount of the annuity shall 
be computed utilizing an annuity fac- 
tor determined at the rate used in 
valuing the retained interest at the 
time of the original transfer.27 The 
trust instrument may also leave to the 
trustee’s discretion the choice to dis- 
tribute the proceeds to the grantor or 
convert them to a qualified annuity 
trust. The regulations are more flexible 
where the trustee holds the proceeds 
from a sale or involuntary conversion 
of the personal residence. Under such 
a disposition, the trust ceases to be a 
QPRT with respect to all the proceeds 
of the disposition held by the trust not 
later than the earlier of 1) the date 
that is two years after the date of sale, 
2) the termination of the grantor’s 
interest in the trust, or 3) the date on 
which a new residence is acquired by 
the trust.28 This flexibility provides the 
opportunity for the trustee to have up 
to two years to accumulate the pro- 
ceeds under the QPRT rules before 
having to address how the proceeds are 
to be handled. 

The interplay with the grantor trust 
rules is most significant when deter- 
mining the income tax consequences 
of the disposition of the residence. 
Where the personal residence placed 
into the trust is used as grantor’s 
principal residence, the IRS has ruled 
that gain will not be recognized to the 
trust, nor to the grantor upon sale by 
the trust of the property if the trust 
acquires new property which is used 
by the grantor as a principal residence 
at a cost equal to or in excess of the 
selling price of the old residence.?? 
While the grantor could utilize the IRC 
§121 exclusion of gain from the sale of 
a personal residence, any proceeds not 
rolled over toward the purchase of the 
new residence must be distributed to 
the grantor or converted into a quali- 
fied annuity trust. 

Another planning opportunity involv- 
ing the application of the grantor trust 
rules is the ability to exchange assets 
of equal value between the grantor and 
the trust. In our illustration, the fair 
market value of the residence in the 
beginning of year three is $441,000; 
therefore, under the grantor trust rules, 
the grantor could contribute $441,000 
in cash in exchange for the residence 
in year three of the trust. This transac- 
tion results in the conversion of the 
trust to a grantor annuity trust requir- 
ing annual payments to the grantor of 


$40,096 through the end of the trust 
term.°° Even considering the trustee 
making one payment to the grantor, 
the estate tax savings is still substan- 
tial at $44,535, compared to a $40,178 
savings with an outright gift. The sav- 
ings is greater where the grantor is 
willing to take the additional risk past 
the three-year term. A four-year term 
will save $72,449 in taxes versus 
$52,911 for an outright gift. A five-year 
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term will save $99,703 versus $66,282 
for an outright gift. 

The transfer of a residence to a 
QPRT can provide substantial estate 
tax savings while preserving the cli- 
ent’s use and enjoyment of it. Addi- 
tionally, with the proper planning, such 
a trust can result in the transfer of 
assets other than the personal resi- 
dence with a lower estate tax burden 
than outright gifts of such assets. Upon 
the appropriate consideration of the 
trust term, encumbrances secured by 
the residence, and the client’s expected 
term of residence, the estate planning 
practitioner can balance the client’s 
interests against the desired tax bene- 
fits while securing the client’s privilege 
of continued use and enjoyment. 0 


1 The fair market value of the residence 
at the end of the trust is $463,050 ($463,050 
x 1.055). Using an AFR of nine percent, the 
factor for measuring the value of the inter- 


est transferred is 0.749703 which produces 
a gift of $299,881 ($400,000 x 0.749703) and 
a retained amount of $100,119 ($400,000 - 
$299,881). The estate tax savings at a 55 
percent estate tax bracket is $89,743 
(($463,050 - $400,000 + $100,119) x 55%). 

2 Amount saved equals the value of the 
retained interest multiplied by the tax rate 
($100,119 x 55%). 

3T.R.C. §2036(a). 

4 Treas. Reg. 25.2702-6(b). 

5 T.R.C. §2035(a). 

6 The amount of cash gifted outright of 
$299,881 at an after-tax rate of return over 
a three-year period would grow to $347,150. 
The estate.tax savings on the appreciation 
is $25,998 (($347,150 - $299,881) x 55%). 

7 Treas. Reg. 25.2702-5(c)(2)(i). 

8 Treas. Reg. 25.2702-5(c)(2)(iii). 

® Treas. Reg. 25.2702-5(d), example 5. 

10 Prop. Reg. 1.280A-1(c)(1). 

11 Priv. Ltr. Rul. 9433016. 

12 Treas. Reg. 1.163-10T(p)(6). 

13 Treas. Reg. 25.2702-5(c)(2)(ii). 

14 Priv. Ltr. Rul. 9343034. 

15 Priv. Ltr. Rul. 9442019. 

16 Treas. Reg. 25.2702-5(c)(5)(iiA)(1). 
17T.R.C. §2512(b). 

18 At nine percent and five years, the 
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factor measuring the value of the interest 
transferred is 0.61593 which produces a gift 
of $246,372 ($400,000 x 0.61593) reducing 
the gift value by $53,509 ($299,881 - 
$246,322). 

19 Priv. Ltr. Rul. 9315010. 

20 As a bargain purchase, the value of the 
gift is $49,881 ($299,881 - $250,000). Since 
grantor’s receipt of the $250,000 considera- 
tion from the remaindermen remains part 
of grantor’s estate, to achieve the estate tax 
savings of $89,743 the grantor must gift the 
$250,000 in a manner qualifying under the 
annual gift tax exclusion of $10,000 per 
donee. To the extent that these funds re- 
main in his estate at death, a smaller estate 
tax savings is achieved. 

21Using the factors for the three-year 
trust term, the gain is $100,059 ($250,000 
- ($200,000 x .749703)). 

22 Priv. Ltr. Rul. 9441039. 

R.C. §673(a). 

247. R.C. §675(4). 

25 Treas. Reg. 25.2702-5(c)(7). 

26 Treas. Reg. 25.2702-5(c)(8)(i). 

27 Treas. Reg. 25-2702-5(c)(8)(C). 

28 Treas. Reg. 25.2702-5(c)(7)(ii). 

29 Rev. Rul. 66-159, 1966-1 C.B. 162. 

30 The annual annuity payment of $40,096 
is computed by taking the fair market value 
of the residence at time of transfer less its 
gift value divided by the annuity factor 
based on nine percent AFR, 55-year-old 
grantor, and a three-year term (($400,000 - 
$299,881) / 2.497). 
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TRIAL LAWYERS FORUM 


Discovery of Evidence of Medical 
Expert Bias: Recent Developments 


ver the last few years, 
there has been substan- 
tial litigation regarding 
the types of discovery to 
which a medical expert may be sub- 
jected in personal injury cases. Since 
it was last discussed in The Florida 
Bar Journal,} numerous cases have 
been decided that address this subject. 
The focus of this article is on discovery 
concerning physicians who have agreed 
to perform compulsory medical exami- 
nations of a plaintiff, and the factors 
courts have considered in reviewing 
recent challenges to such discovery. 
This article first reviews recent devel- 
opments and then analyzes Syken v. 
Elkins, 19 Fla. L. Weekly D2109 (Fla. 
3d DCA Oct. 5, 1994), a very recent 
decision which contains a new ap- 
proach to reconciling the competing 
interests in this circumstance. 


The Problem 

The issue most often arises in per- 
sonal injury cases when a defendant 
requests that the plaintiff submit to a 
medical examination pursuant to Rule 
1.360 of the Florida Rules of Civil 
Procedure. (Though formerly called an 
independent medical exam, or IME, 
the rule has been changed to no longer 
describe it as such.) To prepare for the 
anticipated harmful testimony of the 
examining physician, the plaintiff's at- 
torney will frequently propound discov- 
ery on the examining physician or on 
the defendant. This discovery often 
seeks the following documents and in- 
formation: 

1) Income earned by the physician 
as a result of performing these exami- 
nations for other defendants; 

2) The percentage of his or her in- 
come that is derived from these exami- 
nations; 

3) The number of exams he or she 


Courts must decide 
whether the 
relevance of the 
documents and 
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requested for 
discovery is 
outweighed by the 
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has performed for insurance companies 
or defense attorneys; 

4) Tax returns and/or 1099 forms 
which show the amount of income 
which the doctor receives from per- 
forming such examinations, as well as 
bills sent to insurance companies or 
defense lawyers. 

(Hereafter, these will be collective- 
ly referred to as “documents and infor- 
mation.”) 

The purpose of such discovery re- 
quests is to establish that the doctor 
is biased in favor of the defendant, and 
to argue to the jury that the doctor’s 
testimony is therefore not credible. In 
light of this purpose, the documents 
and information are certainly relevant. 
Unfortunately, it sometimes appears 
that the requesting attorney’s ulterior 
motive is to discourage a well-qualified 
and effective physician from agreeing 
to get involved in a case. Many doctors 
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are not willing to testify in a case if 
they are required to produce their 1099 
forms and other financial information, 
or undergo the time-consuming task of 
retrieving and producing documents 
regarding the number of examinations 
they have performed for insurance com- 
panies or attorneys. In fact, due to 
these requests by attorneys, some doc- 
tors now refuse to perform such exam- 
inations.? 


Developments in 
Recent Caselaw 

Numerous Florida courts have al- 
lowed the discovery of such documents 
and information.? In determining 
whether the documents and informa- 
tion were discoverable, the first issue 
addressed was whether they were rele- 
vant. The courts have had little trouble 
determining that the documents and 
information could be relevant to estab- 
lish bias on the part of the physician. 

Despite the apparent relevance of 
the documents and information, doc- 
tors or defense attorneys frequently file 
a motion for protective order, seeking 
to prevent the doctor from having to 
produce the documents. The courts 
must then decide whether the rele- 
vance of the documents and informa- 
tion is outweighed by the burdensome- 
ness of producing them.5 The cases 
discussed below illustrate that the bal- 
ancing of these factors depends on the 
facts of each particular case. 

In McAdoo v. Ogden, 573 So. 2d 1084 
(Fla. 4th DCA 1991), the court required 
the defense expert to make available 
copies of his bills to insurance compa- 
nies for defense examination of plain- 
tiffs. The court found that the doctor’s 
only burden would be to estimate the 
costs of compiling such information 
and to subsequently supervise that 
procedure.® 


\ 


Similarly, in Trend South, Inc. v. 
Antomarchy, 623 So. 2d 815 (Fla. 3d 
DCA 1993), the court ordered the de- 
fense expert to produce all 1099 forms 
from all law firms or insurance compa- 
nies for whom he had performed ex- 
aminations. The doctor filed an affi- 
davit that the 1099 forms had been 
destroyed and that it would be very 
time-consuming and costly to produce 
such information. Nonetheless, the trial 
court ordered the doctor to authorize 
the plaintiffs attorney to obtain the 
forms directly from the IRS. The Third 
District Court of Appeal ordered that 
these forms be sent directly to the trial 
court for an in camera inspection, so 
that only the information concerning 
payments to the doctor by insurance 
companies and law firms for exams 
would be revealed.” 

In Abdel-Fattah v. Taub, 617 So. 2d 
429 (Fla. 4th DCA 1993), the plaintiff 
requested information concerning other 
examinations that the doctor had per- 
formed in the previous year at the 
request of insurance companies or de- 
fense counsel. The doctor filed an affi- 
davit regarding the burden and cost of 
producing the information. The ap- 
pellate court held that such documents 
were discoverable, but required the 
plaintiff to pay the doctor the reason- 
able costs of production prior to his 
deposition. The court also took steps 
to protect the confidentiality of non- 
party patients by requiring that their 
names be redacted from the produced 
documents.® 

In Wood v. Tallahassee Regional Medi- 
cal Center, Inc., 593 So. 2d 1140 (Fla. 
1st DCA 1992), overruling defendant’s 
objections, the trial court ordered the 
defense experts to produce at their 
depositions portions of their income tax 
returns which revealed income received 
from testifying, as well as a list of all 
cases in which they had given testi- 
mony. The doctors did not produce the 
documents at their depositions, and did 
not even make an effort to comply with 
the order. When the plaintiffs’ attor- 
neys questioned the doctors regarding 
their participation as experts in other 
cases, the doctors gave vague and eva- 
sive answers. Thereafter, following a 
motion to compel, the trial court or- 
dered that the doctors produce their 
tax returns that reflected income from 
testimony in other cases, as well as any 
documents that identified cases in 
which they had testified. In upholding 


the trial court, the First District recog- 
nized that the documents were rele- 
vant to the doctors’ credibility. Ad- 
ditionally, the court found that the 
plaintiffs were unable to obtain the 
information by other, less intrusive 
means and the defendant made no 
effort to establish why it would be 
unduly burdensome to produce the re- 
quested documents. Therefore, the trial 
court’s order was upheld.9 

While these cases sanction requests 
for doctors’ bills and other financial 
information, attorneys have had less 
success in requiring doctors to produce 
medical records or reports that the 
doctor has previously prepared for in- 
surance companies or law firms.!° 

In Crandall v. Michaud, 603 So. 2d 
637 (Fla. 4th DCA 1992), the plaintiff 
requested copies of all reports that the 
doctor had prepared for insurance com- 
panies or defense law firms involving 
plaintiffs medical examinations dur- 
ing the previous two years. In denying 
the plaintiff's request, the court distin- 
guished those cases in which the plain- 
tiffs attorney was allowed to obtain 
records of payments made to the doc- 
tors by insurers or defense law firms. 
The court held that the plaintiff could 
establish that the doctor was biased, 
if at all, without delving into the medi- 
cal records of other individuals. There- 
fore, the court found that the benefit 
to the plaintiff of obtaining such infor- 
mation was outweighed by the unduly 
burdensome nature of the request, and 
accordingly denied the plaintiff the 
requested discovery.11 

In other cases, even when requests 
had been made for bills and other 
financial information, courts have found 
that the burdensomeness of complying 
with the request outweighed the rele- 
vance of the requested documents. In 
these cases, the physicians filed affida- 


vits regarding the high expense and 


undue burden of producing the re- 
quested documents and the courts pro- 
tected the physicians from the dis- 
covery they challenged. 

For example, in Dollar General, Inc. 
v. DeAngelis, 590 So. 2d 555 (Fla. 3d 
DCA 1991), the plaintiff asked for 
copies of all bills issued by the doctor 
to any insurance company or law firm, 
and 1099 forms regarding payments 
made to the doctor for these exams. 
The trial court denied the doctor’s 
motion for protective order, even though 
the doctor filed an affidavit stating 
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that it would take his office several 
months and great expense to produce 
the records because the doctor had no 
central filing system. In reversing the 
trial court, the Third District recog- 
nized that the requested records were 
relevant regarding the doctor’s cred- 
ibility, but found that a prima facie 
case of oppressiveness was established 
because the doctor’s affidavit was un- 
contradicted. The Third District sug- 
gested that, on remand, the plaintiff 
depose the doctor to inquire whether 
his office had the requested informa- 
tion in such a form that it would not 
be unduly burdensome to produce. !2 

Similarly, in Young v. Santos, 611 
So. 2d 586 (Fla. 4th DCA 1993), the 
plaintiff requested copies of bilis, 
checks, and other payment records re- 
garding previous medical examinations 
the doctor had conducted at the request 
of insurance companies and law firms, 
together with the doctor’s tax returns 
for the previous three years. The court 
recognized that such documents would 
be relevant to prove potential bias.!% 
However, the court weighed the benefit 
of this relevant information against 
the burdensomeness of its production. 
The doctor filed an uncontradicted affi- 
davit stating that it would cost nearly 
$10,000 to produce the requested docu- 
ments. In holding that the doctor would 
not be required to produce the docu- 
ments without being paid the expense 
of preparation, the court remanded 
this issue back to the trial court to 
determine what reasonable prepara- 
tion costs would be. 


A New Trend 

Recent decisions have suggested that 
a new method for dealing with this 
problem is warranted. In LeJeune v. 
Aikin, 624 So. 2d 788 (Fla. 3d DCA 
1993), in a special concurrence, Judge 
Schwartz expressed concern that courts 
have gone too far in permitting inquiry 
into the private financial affairs of 
examining physicians. In his view, the 
intrusiveness of such discovery greatly 
outweighs the alleged value. The re- 
quested information: 


[S]erves only to emphasize in wholly unnec- 
essary detail what everyone knows to be the 
case and what would be apparent to the 
jury on the simplest cross examination: that 
certain doctors are consistently chosen by a 
particular side in personal injury cases to 
testify on its respective behalf.!4 


He further noted that a possible 
result of the liberal discovery permit- 
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ted by recent cases may be that such 
discovery will be used as an improper 
tool to force certain doctors out of the 
judicial process or to extract settle- 
ments in particular cases. (As dis- 
cussed infra, the Third District later 
adopted Judge Schwartz’ position.) 

In Young v. Santos, 611 So. 2d 586 
(Fla. 4th DCA 1993), in a special con- 
currence, Judge Warner noted that a 
great deal of time and expense is being 
devoted to these “collateral” issues, 
and that the trial bar needs to consider 
whether the expense is worth the infor- 
mation obtained. In Judge Warner’s 
opinion, the trial court should explore 
alternatives to the production before 
allowing expensive, time-consuming dis- 
covery. Judge Warner suggested that 
the court require the doctor to testify 
in deposition regarding what documents 
and information are available and how 
the doctor’s filing system is organized. 
The attorney could also ask the doctor 
ultimate questions regarding the 
amount of money the doctor makes 
from performing such examinations. If 
the answers are evasive or suspect, 
then additional discovery might be ap- 
propriate.5 


Syken v. Elkins 

The Third District recently issued a 
well-reasoned opinion which contains 
a new approach to this situation that 
other districts may follow. In Syken v. 
Elkins, 19 Fla. L. Weekly D2109 (Fla. 
3d DCA Oct. 5, 1994), the court re- 
viewed two cases in order to harmonize 
its divergent opinions involving the 
scope of discovery permitted in this 
context. 

In Syken, the plaintiff sought docu- 
mentation of income earned by the 
physician for medical examinations, 
the number of exams he performed for 
insurance carriers and defense attor- 
neys, the amount he charged for exams 
and review of records, the number of 
impairment ratings he had provided, 
and the number of court appearances 
he had made. The doctor submitted an 
affidavit estimating that he saw one 
and one-half patients per day for ex- 
ams. Additionally, he estimated his 
income from exams to be $144,000 a 
year. The doctor also set forth his 
hourly rate for testimony. At an evi- 
dentiary hearing, the doctor explained 
that complying with the plaintiffs sub- 
poena would require him to temporar- 
ily close his medical practice. 


In Plaza v. Roth, the companion case 
which the Third District considered in 
Syken, the plaintiff requested the iden- 
tity of every person the doctor had 
examined for the defense attorney, all 
bills issued by the doctor as a defense 
expert to any insurance company or 
law firm, and any 1099 forms regard- 
ing payments for examinations. The 
doctor filed an affidavit stating that his 
office did not segregate files according 
to whether the patient was seen for 
an examination in litigation, and that 
a review of the doctor’s files would cost 
substantial amounts of money and time. 
Nonetheless, the trial court had or- 
dered the doctor to produce the doc- 
uments and information.!& 

The Third District held that in order 
to demonstrate the probability of bias, 
it is sufficient for a doctor to approxi- 
mate the number of examinations and 
patients seen in a year. Additionally, 
the court held that a doctor should not 
be required to disclose the amount of 
money he earns from expert witness 
work. The court found that decisions 
in this area have gone too far in 
permitting burdensome inquiry into 
the financial affairs of physicians and 


that production of such information 
causes annoyance and embarrassment. 
In Syken, the Third District held that, 
in light of the doctor’s affidavit, the 
court-ordered discovery would be dupli- 
cative and annoying. In Plaza, the 
court held that the information neces- 
sary to demonstrate bias would most 
likely be available through deposition 
without having to examine the doctor’s 
1099 forms and tax returns. The court 
noted that the plaintiffs had not pur- 
sued, nor had the court ordered, the 
least burdensome route of discovery: a 
deposition.!7 

The court then set forth eight guide- 
lines that define the discovery avail- 
able from opposing medical experts. 
The guidelines are as follows: 


1. The medical expert may be deposed. 

2. The expert may be asked what his 
compensation is in the particular case. 

3. The expert may be asked whether he 
usually works for plaintiffs or defendants. 

4. The expert may be asked to approxi- 
mate the portion of his time and work 
devoted to expert services. This can be a 
fair estimate of the hours expended or 
percentage of income earned from that 
source, or the approximate number of IME’s 
performed in that year. The expert need not 
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answer how much money he or she earns 
as an expert. 

5. The expert may be required to identify 
each case in which he has testified. 

6. The production of the expert’s business 
records, files, and 1099’s may be ordered to 
be produced only in the most unusual or 
compelling circumstances. 

7. The patient’s privacy must be observed. 

8. An expert may not be compelled to 
produce non-existent documents. !® 


The court adopted these guidelines 
to protect medical experts from annoy- 
ance, embarrassment, oppression, un- 
due burden, and expense. However, if 
it is disclosed to the trial court that the 
doctor has falsified or misrepre- 
sented the required information, the 
Third District held that the aggrieved 
party may move to exclude the witness 
from testifying.!9 

In concluding, the court noted that 
the opponent may cross-examine the 
doctor and make perfectly clear to a 
jury that a doctor testifies as a “defense 
doctor” or a “plaintiff's doctor.” How- 
ever, the court found that there is no 
need to use “overkill discovery” to prove 
this point when it is demonstrable by 
less burdensome means.?° 


Conclusion 

The Syken approach appears to be 
more fair and practical than the alter- 
native approach of allowing attorneys 
to make blanket requests to expert 
physicians for financial documents and 
information. Additionally, the alterna- 
tive approach may discourage a doctor 
from participating in the legal process. 
In most cases, a lawyer can establish 
a doctor’s bias by simply asking perti- 
nent questions in deposition. One may 
expect that a doctor will only rarely 
fail to give truthful responses. 

However, under the Syken approach, 
if a doctor misrepresents information 


in his deposition, a lawyer may be 
“stuck” with the testimony; it will be 
difficult to determine whether the doc- 
tor is being candid without reviewing 
records to determine if they are consis- 
tent with the doctor’s testimony. None- 
theless, in most cases, the less burden- 
some procedure set forth in Syken will 
work, thereby leaving the more bur- 
densome discovery for those cases in 
which the doctor is not truthful or gives 
vague or evasive answers in the deposi- 
tion. 
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Drafting QDRO’s: 
A Malpractice Waiting to Happen! 


his article will identify vari- 

ous ways a marital and 

family law attorney who 

drafts his or her own quali- 
fied domestic relations order (QDRO) 
can be committing malpractice. Part 1 
of this article will show that payment 
made pursuant to a non-QDRO, not- 
withstanding that it has been quali- 
fied by the plan administrator, will 
expose both the participant and the 
nonparticipant spouse to extensive dam- 
age. It will show that the plan admin- 
istrator has a vested interest in mak- 
ing certain that a domestic relations 
order (DRO) qualifies, and will help in 
every way possible to ensure that the 
order later be deemed qualified. It will 
also show that attorneys who rely upon 
the assistance of the plan administra- 
tor will often construct QDRO’s which 
vary greatly from the terms of the 
dissolution order, and that plan admin- 
istrators often construct self-serving 
rigid rules that must be met for qualifi- 
cation, often having more to do with 
their expenses in later administering 
the QDRO than with whether the DRO 
meets the specific requirements of law. 
Part 1 concludes by stating the client’s 
rights and then demonstrating how 
these rights may be used to force the 
plan administrator into qualifying a 
good DRO. 

Part 2 identifies optional provisions 
not required for qualification, but which 
form the nucleus of malpractice expo- 
sure to both the marital and family law 
attorney who drafts such QDRO’s and 
the opposing counsel who consents to 
such QDRO’s. This part specifically 
addresses issues that can affect benefit 
amounts that the QDRO will later 
provide. It will show that only drafters 
familiar with the day-to-day problems 
of plan administration are fully quali- 
fied to construct the benefit payment 


FAMILY LAW 


Part 1 


Attorneys who 
rely upon plan 
administrators 
who do not 
understand the 
more complicated 
issues, yet offer 
advice, may be 
vulnerable to 
malpractice 


by A. Matthew Miller 
and Jerry Reiss 


provisions of the QDRO. It will also 
identify when and how to properly 
provide surviving spouse’s benefits, and 
under what circumstances the inclu- 
sion and the manner in which sur- 
vivorship rights are included can affect 
the benefit amounts under the QDRO. 
It will also show that the payment of 
surviving spouse’s benefits from a de- 
fined benefit plan can be extremely 
complicated even to the skilled ERISA 
attorney. It often requires under- 
standing the underlying actuarial basis 
that will affect the benefit that results 
and how that result can be quite 
different from what the parties affected 
by the QDRO understood it would be. 
Part 2 will also introduce a format 
choice to segregate benefits between 
the participant and the nonparticipant 
spouse, other than the sharing of bene- 
fits that some plans are now providing. 


It will show that this format, instead 
of simplifying things as intended, adds 
yet another dimension to the difficulty 
of construction of the QDRO because 
it can completely change the benefit 
amounts with the same language. It 
can also change the conditions of when 
to include surviving spouse’s benefits. 
Marital and family law attorneys who 
rely upon the plan administrator for 
assistance could be especially vulner- 
able to malpractice exposure because 
the plan administrator to whom the 
attorney must turn for advice often 
does not understand the more compli- 
cated issues. Yet, this will not stop 
that plan administrator from offering 
the advice because it is often the goal 
of the plan sponsor that the plan 
administrator spend the least amount 
of time needed to ensure that the DRO 
qualifies at the least amount of future 
administration expense, and little else. 

Qualified domestic relations orders 
were provided for by the Retirement 
Equity Act of 1984 as a means of 
distributing assets from a qualified 
pension or profit sharing plan to a 
nonparticipant in the plan, pursuant 
to a dissolution of marriage action, 
without destroying the qualified na- 
ture of the plan.! Domestic relations 
orders are orders entered by a family 
court having both subject matter 
jurisdiction as well as jurisdiction over 
the parties subject to the order. In 
order to be a QDRO, the DRO must 
meet certain conditions imposed by 
federal law.2 Unless the order is a 
QDRO, the plan administrator cannot 
honor a court-ordered payment to a 
nonparticipant spouse® or former 
spouse.* 

A DRO will be deemed to be a QDRO 
if it is entered by the family court and 
presented to the plan administrator for 
payment and it meets the terms of IRC 
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§414(p). This provision requires the 
order: 

1) To clearly identify the name, last 
known mailing address, Social Secu- 
rity number, and date of birth of both 
the participant and alternate payee. 
(An alternate payee is the nonpartici- 
pant spouse, former spouse, or child(ren) 
who will receive benefits pursuant to 
the terms set forth in the QDRO.) 

2) To clearly identify the plan to 
which the order applies. In order to do 
this, the order must state the legal 
name of the plan and its federal plan 
identification number.® 

3) To clearly identify the name and 
address of both the plan administrator 
and the plan sponsor of the specific 
plan to which the order relates. 

4) To clearly identify what benefit is 
to be paid to the alternate payee, and 
at what time. 

Most of this information generally 
can be found in the summary plan 
description or a recent benefit certifi- 
cate. 

There are two additional mandatory 
requirements: The QDRO cannot ask 
the plan to pay benefits that are not 
available in the plan document; and 
the QDRO cannot require payment of 
benefits to an alternate payee which 
are required to be paid to another 
alternate payee. 

Most QDRO’s that initially fail quali- 
fication fail because of provisions in the 
QDRO that ask the plan to alter the 
benefits available in the plan.® This is 
the key feature of any QDRO. What 
benefits a plan can provide varies 
widely from plan to plan. In order to 
determine what is permitted, including 
when a payment is made, under what 
conditions, and how it is determined, 
one must read the plan document, not 
the summary plan description. This 
requires an in-depth understanding of 
ERISA, plans in general, and how they 
work. 

A DRO that asks the plan to make 
a payment contrary to its terms (be- 
cause the attorney who drafted the 
DRO did not understand the terms), 
and has boiler-plate language which 
prevents such payments from being 
made will fail to qualify because the 
DRO is ambiguous on its face. It fails 
to clearly identify what benefit is to 
be paid to the alternate payee, and at 
what time. Beware of the boiler-plate 
language customarily found in model 
form books of suggested model QDRO’s. 


Boiler-plate language should never be 
blindly applied. 

Qualifying an order is an important 
first step. It is a more difficult task, 
however, to draft the qualified order 
to say what needs to be said so it 
conforms to what was understood by 
both the alternate payee and the par- 
ticipant. Qualifying an order can work 
in harmony with drafting it to say 
what needs to be said, or it can compete 
with it. In order to understand this 
process, one needs to understand what 
common interest the practitioner, who 
prepares QDRO’s, shares with the plan 
administrator, who is responsible for 
qualifying these orders and needs to 
know when these interests conflict. 
The common interests of the two should 
be examined. 


Plan Administrator 
Often Provides Assistance 

The plan sponsor who employs the 
plan administrator would have a great 
deal at stake if the plan administrator 
were to qualify an order that did not 
satisfy the federal requirements. If the 
plan administrator were to honor an 
order that failed to satisfy the federal 
requirements, it could expose the plan 
to disqualification under ERISA.? A 
plan disqualification would subject the 
plan’s trust earnings to taxation, and 
would result in the disallowance, as 
deductible, of contributions that had 
been previously made to the trust,® as 
well as jeopardize future contributions.9 

Plan disqualification impacts both 
the participant and alternate payee. 
For example, the alternate payee 
spouse could not roll the money to an 
IRA.!° Any desired passing of tax li- 
ability to the alternate payee is not 
passed as contemplated, but becomes 
the liability of the participant just as 
if the participant received it individu- 
ally.1! It could result in the immediate 
recognition of income to the participant 
of the portion of the benefit retained 
by the participant.!2 Thus, the partici- 
pant, alternate payee, and plan admin- 
istrator all have a stake in making 
certain that the DRO meets the re- 
quirements of qualification before pay- 
ment is made pursuant to its terms. 


This Assistance Can Lead to Early 
Qualification 

The shared responsibility between 
the parties to the dissolution and the 
plan administrator can be an asset in 
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ensuring that the DRO does qualify 
under federal law. The plan adminis- 
trator will often provide assistance to 
the marital and family law attorney 
in helping that attorney qualify a DRO 
that does not meet the conditions of 
IRC §414(p). Attorneys not familiar 
with ERISA will often rely on this 
assistance. Unfortunately, this reliance 
can work against their client’s best 
interests. 


How Much Assistance 
Should One Rely Upon? 

Marital and family law attorneys 
must recognize that the participant 
and alternate payee have a greater 
stake in cooperating with each other 
than either has in cooperating with the 
plan administrator. The participant 
and alternate payee each have to abide 
by the terms of the court order. A 
prolonged fight costs both sides money. 
There is a specified amount of money 
to be divided, and no amount of fight- 
ing can change that. When a QDRO 
conforms to the dissolution order it 
protects both sides, ensuring that nei- 
ther side will receive less than the 
amount that had been ordered by the 
family court or agreed upon by the 
parties. 

The joint interest that the plan ad- 
ministrator has with the participant 
is that the order be deemed qualified. 
The plan administrator will often pro- 
tect the plan’s interest in that regard. 


Battle Lines Are Drawn 

The second most important concern 
of the plan administrator is the ulti- 
mate cost of qualifying the order. This 
cost includes initial qualification with 
the assistance of attorneys and actuar- 
ies. In some plans, there is a long 
period of waiting for benefit payments 
to begin. Record keeping and mainte- 
nance of separate liabilities could easily 
cost the employer several thousand 
dollars in increased costs during that 
waiting period. A monthly lifetime pay- 
ment thereafter could add another sev- 
eral thousand dollars in expense. In 
larger companies, multiply this total 
expense by the number of participants 
who divorce each year and it is easy to 
understand why battle lines are drawn. 
This problem is why many companies 
offer model language limiting many 
options. 18 

Model language often eliminates 
choices that are more costly to admini- 
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ster, or will allow modified choices at 
great cost to both the participant and 
alternate payee (demonstrated below). 
Unfortunately for our clients, these 
choices can be very important. They 
include survivor’s rights, early pay- 
ment rights, and early retirement sub- 
sidies. 

Plan administrators have little in- 
centive to cooperate with attorneys 
who draft QDRO’s except on their own 
terms: the model language they offer. 
Efforts to work outside these rules is 
often met with resistance, or outright 
refusal to qualify an otherwise lawful 
QDRO. Attorneys who work within the 
model language restrictions will often 
enter QDRO’s which vary from the 
marital settlement agreement or final 
judgment of dissolution of marriage.!4 

The only recourse left to the attorney 
facing this refusal is to file a petition 
in a state or federal court asking the 
court to determine if the order meets 
the requirements for qualification.15 
This possible litigation poses little 
threat to the plan administrator be- 
cause of the attorney’s presumed lim- 
ited knowledge of ERISA and plans in 
general, the participant’s reluctance 
to sue his or her employer while em- 
ployed, and overall lack of desire on the 
part of either the participant or alter- 
nate payee to engage in yet another 
court-related confrontation that can 
be both wearisome and expensive. 

Faced with this adversary interest, 
can marital and family law attorneys 
qualify a DRO under the terms of the 
court, or must they yield to the plan 
administrator’s preference? It has been 
the experience of the authors that 
there will be times when one must 
yield. The vast majority of cases can 
be dealt with successfully. However, 
the practitioner drafting the QDRO 
must have in-depth knowledge of 
ERISA and plans in general, or access 
to such knowledge. It is essential for 
the drafter to fully understand the 
rights of the participant and alternate 
payee, and what remedies are avail- 
able to enforce these rights. 


What Are Your Client’s Rights? 
The Most Important Rights Are the 
Following: 

1) Upon submitting any DRO to the 
plan administrator, whether qualified 
or not, the plan administrator must 
separately account for the assets that 


It is essential for the 
drafter to fully 
understand the 

rights of the 
participant and 
alternate payee, and 
what remedies are 
available to enforce 
these rights 


would have been payable pursuant to 
the DRO until qualification can be 
established, or until 18 months after 
payments under a QDRO are sched- 
uled to begin, whichever is earlier.!& 

2) If the DRO fails to meet the terms 
required for qualification, the plan 
administrator must notify the parties 
to the DRO of the reasons for the 
deficiency.!7 If there is evidence within 
the freeze period that the parties are 
trying to correct the deficiencies, the 
plan administrator should extend this 
period. 18 

3) The plan administrator must have 
a written policy with respect to qualifi- 
cation of DRO’s and must provide a 
copy of this policy upon request.!9 

4) The plan administrator must 
quickly respond to requests for qualifi- 
cation of an order.?° 

5) The plan administrator must fur- 
nish a summary plan description (de- 
scribing the most recent plan) free of 
charge to all participants and certain 
beneficiary spouses.?! 

6) The participant has a right to a 
full copy of the plan document. The 
employer may charge a reasonable 
copy fee for its preparation.?2 

7) The participant has a right to 
annual benefit certificates which clearly 
indicate the amount of benefit that the 
participant has accrued, vesting rights 
to that benefit, and when the benefit 
is normally paid.25 

These rights are administratively 
enforced by the Department of Labor. 
When enough complaints have been 
registered against an employer, the 
Department of Labor will investigate. 
It has the authority to assess huge 
fines for noncompliance. In addition, 
the participant and beneficiary may 
file suit in any court of competent 


jurisdiction seeking to enforce these 
rights. Special damages for noncompli- 
ance can be awarded.”4 


Misunderstood Components 
of Professional Exposure 

An order which has been qualified 
by the plan administrator can pose 
professional liability to the attorney 
in two ways: 


Smaller Company Risks 
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though the plan administrator recog- 
nizes the DRO as a QDRO, and makes 
payments thereunder, it can still be 
determined later that it failed to meet 
the terms of IRC §414(p). This is a 
significant risk with less sophisticated 
smaller companies unwilling to pay the 
fees necessary to properly review these 
QDRO’s.25 


Larger Company Risks 

While the same risk of later disquali- 
fication hangs over the larger plans, 
the more likely risk that needs to be 
addressed is that the QDRO can result 
in payments vastly different from what 
was understood by the affected parties. 
This result can occur because of incor- 
rect advice provided by the plan ad- 
ministrator on the effects of using 
certain model language. It can also 
occur with QDRO’s that fail to protect 
the rights of the alternate payee or 
participant by not preserving such 
rights in the QDRO due to a lack of 
understanding or due care by the do- 
mestic relations lawyer. From the per- 
spective of the alternate payee, these 
issues can range from surviving spouse 
coverage (and exactly how that is ac- 
complished) to when the alternate 
payee may first begin receiving bene- 
fits (and how much). From the perspec- 
tive of the participant, these issues can 
range from the cost of providing surviv- 
ing spouse coverage (and there are a 
host of factors involved) to limitation 
of benefits protecting future spousal 
interests. 0 


Part 2 of this article will be published 
in the March 1995 issue. 


1A qualified domestic relations order, 
as opposed to a domestic relations order, is 
required by the Retirement Equity Act of 
1984 (hereinafter REA) before a qualified 
plan may make payment to a nonpartici- 
pant spouse. See 29 U.S.C.A. §1056(d)(3)(A). 

2 All the conditions required for qualifi- 
cation of an order are set forth in §414(p) 
(1986), as amended. 

3 Rev. Rul. 80-77, 1980-1, C.B. 85 stated 
that a domestic relations order that pro- 
vided a payment to a nonparticipant spouse 
at the actual retirement of the participant 
would not cause a plan to disqualify on 
account of the ERISA requirement that a 
plan cannot assign or alienate benefits. 
REA preempted this provision by imposing 
the only conditions under which a payment 
could be made. I.R.C. §414(p). It also liber- 
alized it by allowing the nonparticipant 
spouse a right to receive benefits earlier 
than, and independent of, any decision to 
retire by the participant. 


4 Parties need not be divorced for entry 
of a QDRO. I.R.C. §414(p)(8) (1986). 

5 Combination plans with one trust can 
require special care. It will be necessary to 
give separate consideration to each plan by 
identifying that plan by its segregated ac- 
count. For example, an ESOP can have 
401(k) features, or there can be a money 
purchase plan and a profit sharing plan 
stated as one plan. 

6 Except for the earliest retirement age 
(payment) rule of I.R.C. §414(p)(4), which 
is the only permissible plan alteration that 
can be made. 

7Except for QDRO’s, there cannot be 
assignment or alienation of benefits. I.R.C. 
§401(a)(13)(B) and I.R.C. §414(p) (1986). 

8 An employer contribution made to a 
retirement plan is deductible under I.R.C. 
§404(a) to the extent it satisfies I.R.C. 
401(a). Also see Treas. Reg. §1.404(a)-3. 

®°This could jeopardize the plan spon- 
sor’s continuation of the plan. Such an 
action would cause great injury to all the 
plan participants. 

10 Only a participant or the spouse of a 
participant can roll benefits from a qualified 
plan to an IRA. A distribution pursuant to 
a non-QDRO could only be a distribution to 
the participant. A spouse can only roll bene- 
fits that were received directly from the plan. 
LR.C. §402(c)(1); I-R.C. §402(a)(5)(A)(G)(1986). 

11 Payments made pursuant to a non- 
QDRO would be taxed as income to the plan 
participant as if the participant distributed 
the sums therein to make a payment pursu- 
ant to a court-ordered DRO. See Hawkins 
v. Commissioner, 102 T.C. No. 3 (1994). 

12 R.C. §402(b)(2)A)(ii) (1986). 

131f the DRO meets the conditions of 
I.R.C. §414(p), it must be qualified. ERISA 
remedies to force qualification are found 
under §502(a)(1) and (e). The participant 
or alternate payee also has a right to a fair 
review by a plan fiduciary. See 29 CFR 
§2560.503-1(g). 

14 A family court can direct that payment 
be made to a nonparticipant spouse with or 
without survivorship features on any por- 
tion of the participant’s benefit it sees fit to 
award. The only authority the plan admin- 
istrator has in such matters is to make 
certain the order conforms to the require- 
ments of I.R.C. §414(p). See I.R.C. 
§414(p)(1)(A)G) & (ii); L-R.C. §414(p)(5)(A); 
Treas. Reg. §1.401(a)-13(g)(4)(iv). 


15The alternate payee is a beneficiary 
under ERISA §206(d)(3)(J). Any determina- 
tion by the plan administrator is subject to 
judicial review in either a federal or a state 
court on either the institution of the partici- 
pant or alternate payee under ERISA 
§502(a)(1) and (e). 

16 Unless the participant is eligible to 
receive payment before that date, in which 
case the issue of qualification must be 
resolved before the date the participant is 
eligible to receive benefits. See ERISA 
§206(d)(3)(H), LR.C. §414(p\(7). 

1TT_R.C. §414(p)(6)(A) (1986). 

18 See the conference committee report 
on the Tax Reform Act of 1986. 

19 ERISA §206(d)(3)(G) & (H). 

20 T.R.C. §414(p)(A)(ii). The legislative his- 
tory of “REA” authorizes the secretary to 
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promulgate regulations defining a reason- 
able period. See H.R. Rep. No. 655, 98TH 
Conc., 2p Sess. 20 (1984); and S. Rep. No. 
575, 98th Conc. 2d Sess. 22 (1984). No rule 
has yet been published, but the Pension 
Welfare Benefits Administration of the De- 
partment of Labor published on 10/21/93 
request for public comment. (58 FR 54444.) 

21 Labor Law Reg. §2520.104b-2. 

22ERISA §104(b)\(4) (1974); and Labor 
Law Reg. §2520.104b-30. 

23 Labor Law Reg. §2520.104b-1. 

24 ERISA §502(c); ERISA §502(3)(B)(i) and 
(ii) (1974). 

25In Hawkins v. Commissioner, 102 T.C. 
No. 3 (1994), the plan administrator made 
payments pursuant to a DRO that was later 
determined to be nonqualified. 
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The Current Status of Punitive 
Damages in Florida 


he Florida Supreme Court, 

in the case of W.R. Grace 

& Co.—Conn. v. Waters, 

638 So. 2d 502 (Fla. 1994), 
held that successive lawsuits awarding 
punitive damage awards against a sin- 
gle defendant for the same course of 
conduct were appropriate. The court 
restated that punitive damages are 
warranted when a defendant engages 
in conduct which is fraudulent, mali- 
cious, deliberately violent or oppres- 
sive, or committed with such gross 
negligence as to indicate a wanton 
disregard for the rights of others. Winn 
& Lovett Grocery Company v. Archer, 
126 Fla. 308, 327; 171 So. 214, 221 
(1936); White Construction Company 
v. DuPont, 455 So. 2d 1026, 1028-29 
(Fla. 1984). 

The Waters case was an asbestos- 
related personal injury claim brought 
against W.R. Grace seeking compensa- 
tory and punitive damages. Prior to 
trial, the court struck the punitive 
damage claim, finding that since the 
defendant already had punitive dam- 
ages assessed against it in another 
case for the same course of conduct, 
punitive damages could not be entered 
against it again. The trial court ruled 
that the imposition of successive puni- 
tive damage awards against a single 
defendant for the same course of con- 
duct was impermissible. 


Multiple Punitive Damages 
Awards for Same Conduct 
Contrary to the defendant’s legal 
position and argument, the Florida 
Supreme Court refused to limit the 
imposition of successive punitive dam- 
age awards in mass tort and products 
liability litigation. Waters, 638 So. 2d 
at 506. The Florida Supreme Court 
noted that limiting punitive damage 
awards in Florida will be particularly 
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unfair, since punitive damages are al- 
ready limited to three times the award 
of compensatory damages pursuant to 
F.S. §768.73 (1993). The court rea- 
soned that if a slightly injured plaintiff 
was the first to recover punitive dam- 
ages against a defendant, the small 
award of compensatory damages would 
necessarily limit the amount of puni- 
tive damages significantly. Under those 
circumstances, it would not be proper 
to limit a subsequent verdict assessing 
punitive damages against the tortfea- 
sor whose egregious conduct had caused 
injury to many persons. Waters, 638 
So. 2d at 505. 


New Punitive 
Damage Trial Procedure 

The Florida Supreme Court in Wa- 
ters established a new trial procedure 
for litigating punitive damage cases in 
Florida courts. Waters, 638 So. 2d at 


506. From now on, a defendant threat- 
ened with a punitive damage claim 
should file a motion to bifurcate the 
determination of the amount of puni- 
tive damages from the remaining is- 
sues at trial. Id. The trial court is 
required to grant that motion. During 
the first portion of the trial, the jury 
should hear evidence regarding liabil- 
ity, compensatory damages, and enti- 
tlement to punitive damages. The ver- 
dict form for the initial trial should 
only refer to actual liability, compensa- 
tory damages, and liability for punitive 
damages. The amount of punitive dam- 
ages should not be discussed during 
the initial case, nor should it be ad- 
dressed on the verdict form. Id. 


Punitive Damages 
Procedural Requirements 

Once the jury makes a determina- 
tion of liability, awards compensatory 
damages, and finds that the defendant 
is liable for punitive damages, a mini- 
trial should then be conducted where 
the jury will be allowed to hear evi- 
dence regarding the amount of puni- 
tive damages to be assessed against the 
defendant. During that portion of the 
trial, the plaintiff may introduce evi- 
dence of the defendant’s net worth and 
other financial information, and the de- 
fendant may present evidence regarding 
its net worth, lack of ability to pay 
punitive damages, prior punitive dam- 
age claims entered against it, or any 
other relevant financial information. 

After the evidence in the mini-trial 
has been presented, the parties may 
have closing argument and the jury 
should be provided with a verdict form 
that allows the jury to assess punitive 
damages against the defendant. This 
should be the only question on the 
mini-trial’s verdict form. 

Before the plaintiff may pursue a 
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claim for punitive damages against the 
defendant, the plaintiff must present 
a reasonable showing by evidence in 
the record or by proffer which provides 
a reasonable basis for the recovery of 
punitive damages against the defen- 
dant. F.S. §768.72. The plaintiff is not 
required to prove its punitive damage 
claim as to the defendant; the plaintiff 
must simply show that sufficient evi- 
dence exists for the court to allow the 
plaintiff to amend its complaint to 
include a punitive damage claim 
against the defendant. 

Evidentiary hearings to determine 
whether sufficient support exists for 
the punitive damage claim should be 
held before the court. The hearing 
should not be handled in conjunction 
with a motion for summary judgment 
on the issue of punitive damages. Will 
v. Systems Engineering Consultants, 
Inc., 554 So. 2d 591, 592 (Fla. 3d DCA 
1989). It is not necessary to prove that 
punitive damages should be assessed 
against the defendant at this portion 
of the litigation. There need only be 
sufficient evidence presented that there 
is factual support for a punitive dam- 
age claim. 

It is not necessary to show actual 
malice or intent to cause the particular 
injuries sustained. It is enough if a 
plaintiff can show or infer that the 
defendant acted with malice, or im- 
proper intent. If the plaintiff can show 
that the defendant willfully pursued a 
course of action that would likely re- 
sult in potential harm to the plaintiff, 
then a punitive damage claim should 
be allowed. Johns-Manville v. Jansens, 
463 So. 2d at 242, 247 (Fla. Ist DCA 
1984). If an award of punitive damages 


may be supported under any view of 
the evidence, then the issue becomes 
one for the fact-finder to decide. Id. at 
248. 


Conclusion 

Trial attorneys representing plain- 
tiffs in cases where punitive damages 
may be available must make sure to 
follow the requirements of F.S. §768.72, 
so as to timely move to amend the 
complaint to include a claim for puni- 
tive damages. This must be done early 
enough so that the trial of the case is 
not interrupted. 

Once the court has allowed a claim 
for punitive damages, the plaintiff's 
lawyer will be allowed to present all 
evidence necessary for the entry of a 
finding that punitive damages should 
be assessed against the defendant dur- 
ing the main case. No evidence of the 
amount of punitive damages should be 
presented during this first case. Rather, 
as per the Supreme Court’s holding in 
Waters, once a defendant files a motion 
to bifurcate the issue of punitive dam- 
ages, the evidence of the amount of 
punitive damages must be presented 
in a separate mini-trial. Waters, 638 
So. 2d at 506. 

Attorneys representing defendants 
who have been accused of committing 
acts and omissions warranting an as- 
sessment of punitive damages should 
aggressively defend against punitive 
damages from the start of the case. 
Counsel for the defense should not 
permit a punitive damage claim to be 
brought against their clients unless 
leave of court has been sought to in- 
clude a claim for punitive damages, 
and only after a special hearing has 
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been held where a proffer is made or 
evidence shown supporting the motion 
to amend to include a claim for puni- 
tive damages. 

If the motion to add a claim for 
punitive damages is allowed, the de- 
fense should later challenge the puni- 
tive damage claim with a motion for 
summary judgment. If unsuccessful, 
the defense should immediately move 
to bifurcate the issue of punitive dam- 
ages from the liability and com- 
pensatory damage portion of the trial. 

A punitive damage claim against 
individuals and entities that commit 
fraudulent, malicious, deliberately vio- 
lent or oppressive, or grossly negligent 
acts is still a valid cause of action in 
Florida. Nevertheless, the Florida Su- 
preme Court has created a new trial 
procedure for the presentation of puni- 
tive damage claims in Florida courts. 
Thus, attorneys presented with a puni- 
tive damage case should carefully read 
the Supreme Court’s Waters decision 
in preparing for trial. 0 
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Florida Business 

Laws Annotated 

by Stuart Cohn and Stuart Ames 
Reviewed by Marilyn Blumberg Cane 


When I received my reviewer’s copy 
of Stuart Cohn and Stuart Ames’s 
book, Florida Business Laws Anno- 
tated (1994-1995); Commentary, Cases 
and Forms (Shepard’s/McGraw-Hill 
1994), I had hardly opened the “shrink- 
wrap” before I started using this most 
useful, practical, and functional guide. 
If you practice business law or litigate 
business law cases and need to refer 
to the Florida business laws, you will 
soon find, as I did, that this book is 
invaluable. The book is a softcover, and 
it is surprisingly compact. Although it 
consists of almost 500 pages, it fits 
easily into my briefcase. The book 
contains the text of The Florida Busi- 
ness Corporation Act, the administra- 
tive regulations promulgated under the 
FBCA (dealing with name availability, 
electronic filing with the Division of 
Corporations, and fictitious name reg- 
istration), forms developed by the Flor- 
ida Department of State, Division of 
Corporations regarding the FBCA, the 
Florida Uniform Partnership Act, the 
Florida Revised Uniform Limited Part- 
nership Act, the Florida Limited Li- 
ability Company Act, the Florida Not- 
for-Profit Corporation Act, the Pro- 
fessional Service Corporation and Lim- 
ited Liability Company Act, the Pri- 
vate School Law of 1959, as well as 
excerpts from the Florida Income Tax 
Code and the Florida Securities and 
Investor Protection Act. It also con- 
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tains a table of cases and an index. 
Florida Business Law Annotated 
(1994-1995); Commentary, Cases and 
Forms, as the name implies, is more 
than a mere compilation of statutes. 


Part one contains an overview and a - 


brief history of the Florida business 
corporation laws. It also contains a 
helpful section on nonstatutory equita- 
ble and fiduciary principles (e.g., duty 
of loyalty, the corporate opportunity 
doctrine, fiduciary responsibilities of 
controlling shareholders, sale of con- 
trol shares, dilution of minority owner- 
ship interests, corporate repurchases 
of shares). Many practitioners will also 
find the brief discussion of piercing the 
corporate veil in Florida quite helpful. 
The introduction explains the basics 
of the Florida Corporate Income Tax 
and the Florida Securities and Investor 
Protection Act (our Florida “Blue Sky” 
law). 

In addition to the introductory 
chapter, the book is thoroughly anno- 
tated with commentary, leading cases, 
leading articles, and cross-references. 
The commentary is particularly benefi- 
cial in understanding provisions of the 
statutes. This is especially true where 
Florida statutory provisions deviate 
from model acts, such as the Revised 
Model Business Corporation Act. The 
following is an example of the commen- 
tary to §607.0601 (“Authorized Shares”) 
of the FBCA: 

Florida has an unusual, non-Model Act 
provision requiring that shares with distri- 
bution preference cannot be called common 
stock, and shares without such preferences 


cannot be called preferred stock. The pur- 
pose of this provision is presumably to avoid 


\ 


You'll have to speak to Mr. Baker. Simon, Lynch and Herbert are computers. 


misleading stock characterizations to poten- 
tial stock purchasers. 

Attorneys practicing law prior to 1990 
may notice the absence of a reference to par 
value. The FBCA eliminated the par value 
concept, along with its related concepts of 
stated capital and capital surplus. As dis- 
cussed under s. 607.0621, shares no longer 
have par value (except as noted below) and 
may be issued for any consideration re- 
garded as adequate by the board of direc- 
tors. If a corporation’s shares are stated to 
have a par value, that reference has no 
effect other than with respect to the docu- 
mentary excise stamp tax described below 
in s. 607.0621. 


The two authors are well-versed and 
experienced in Florida business law. 
Stuart Cohn is a professor of law at the 
University of Florida. He served on the 
committee of the Business Law Section 
of The Florida Bar which lead to most 
of the recent major revisions to Florida 
corporate law. He is currently vice 
chair of the Corporations and Securi- 
ties Committee of the section. Stuart 
Ames is a shareholder in the Miami 
Law firm of Stearns Weaver Miller 
Weissler Alhadeff & Sitterson, P.A. 
Since 1966, Mr. Ames has concentrated 
in the practice of corporate and securi- 
ties law. He has served as chair of the 
Business Law Section of the Bar and 
co-chaired the committee which drafted 
the 1990 adoption of the Florida Busi- 
ness Corporation Act. 

The book is not a substitute for 
Thomas O’Brien III, Florida: Law of 
Corporations and Business Organiza- 
tions (Prentice Hall Law & Business) 
which is a fine, thorough looseleaf 
treatise. Florida Business Laws Anno- 
tated (1994-1995); Commentary, Cases 
and Forms is a handbook which is 
bound to become indispensable to Flor- 
ida’s business lawyers. I’m convinced 
they will keep a copy by the phone or 
in the briefcase. 

Florida Business Laws Annotated 
($58.50) is available from Shepard’s/ 
McGraw-Hill, P.O. Box 35300, Colorado 
Springs, CO 80935-3530, 1-800-525-2474. 


Marilyn Blumberg Cane is a professor 
of law at Nova Southeastern University 
Shepard Broad Law Center. Professor 
Cane is a member of the executive 
council of the Bar’s Business Law Sec- 
tion and served as chair of the Cor- 
porations and Securities Committee in 
1992-93. 
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